RCCS

Annual Review
A selection from the Portuguese journal
Revista Crítica de Ciências Sociais

#2
Jean,LouisRLaville
TheRSolidarityREconomy
R

PedroRHespanha
TheRExpansionRofRtheRMarketRandRPopularREconomiesR
R

JoséRReis
TheRNarrowRTracksRofRtheRPortugueseREconomy
R

PaulaRAbreu
TheRPhonographicRIndustryRandRtheRRecordedRMusicRMarket
R

JoãoRFreire
TheRMilitaryRandRPoliticalRIntervention
R

MarisaRvonRBülow
CivilRSocietyRandRTradeRNegotiations
R

JacquesRCommaille
TheRJanusRModelRofRLegalRRegulation
R

BoaventuraRdeRSousaRSantosqRConceiçãoRGomesR
andRMadalenaRDuarte
TheRSexualRTraffickingRofRWomen

RCCS Annual Review #2
October 2010
ISSN 1647-3175
Managing Editor
Teresa Tavares
Editorial Board
Clara Keating
Claudino Ferreira
Hermes Augusto Costa
José Castro Caldas
Paula Duarte Lopes
Sílvia Portugal
Silvia Rodríguez Maeso
Teresa Tavares
Editorial Assistant
Rita Cabral
Editorial Secretary
Ana Sofia Veloso
Property and Edition
Centro de Estudos Sociais
Laboratório Associado
Universidade de Coimbra
Contacts
RCCS Annual Review
Colégio de S. Jerónimo
Apartado 3087
3000-995 Coimbra
PORTUGAL
Tel.: +351 239 855 573
Fax: +351 239 855 589
E-mail: rccsar@ces.uc.pt
URL: http://rccsar.revues.org
Periodicity
Annual

TABLE OF CONTENTS

Jean-Louis Laville
The Solidarity Economy: An International Movement.......................................................3

Pedro Hespanha
From the Expansion of the Market to the Metamorphosis of Popular Economies .........42

José Reis
The Narrow Tracks of the Portuguese Economy: Labour, Production, Businesses and
Markets ............................................................................................................................57

Paula Abreu
The Phonographic Industry and the Recorded Music Market: A Long
Misunderstanding ............................................................................................................73

João Freire
The Military and Political Intervention: Ideological Trends and Contemporary
Contexts ...........................................................................................................................96

Marisa von Bülow
Civil Society and Trade Negotiations: Constructing a New Field of Action in the
Americas ....................................................................................................................... 117

Jacques Commaille
The Janus Model of Legal Regulation: Changes in the Political Status of Justice ........ 143

Boaventura de Sousa Santos, Conceição Gomes and Madalena Duarte
The Sexual Trafficking of Women: Representations of Illegality and Victimisation..... 167

1

SUMMARY

This issue begins with two texts on the solidarity economy and ends with a text on the
increasingly widespread phenomenon of trafficking in women. The other articles
included here address a variety of topics: the phonographic industry, the relations
between the military and political power, the dilemmas involved in creating
transnational civil society organizations, and the status of law and justice in
contemporary societies.
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Jean-Louis Laville
Conservatoire National des Arts et Métiers (CNAM), Paris

The Solidarity Economy: An International Movement*
Abstract: This article describes the appearance of a solidarity economy movement in different
national and continental contexts, stressing the diversity of practices within civil society at local
and international level. Emerging in the last decades, these initiatives, which are both political
and economic in nature, have extended and renewed the social economy, thereby offering a
concrete alternative at a time of capitalist crisis. As such, the movement cannot be overlooked in
the quest for a new economic model and public action.
Keywords: Solidarity economy; cooperativism; associations; self-management; participatory
democracy; popular economy; the other economy.

In the last quarter of the 20th century, associations and cooperatives began to make their
presence felt again in the economy and in politics. In the words of L. Prouteau, “one of the
most important aspects of the transformations that affected the associative world in the last
quarter century is undoubtedly the increase in strength of its economic activities” (Prouteau,
2003; Demoustier et al., 2003). The second striking feature is the appearance of a worldwide
civil society defined as the sphere of transnational activities and relations created by
collective actors (social movements, civil society networks and organizations) that are
independent of governments and private companies, functioning outside the state and the
markets. This article describes the forms taken by this multidimensional process,
emphasising the new issues raised by associations and cooperatives in some of their present
reconfigurations. Today, as in the past, light needs to be shed upon this blind spot in order
to look for new frontiers between the economy and politics.

1. From voluntary to forced collectives
During the “thirty glorious years” from 1945 to 1975, representative democracy and
collective negotiation were the institutional means which enabled class conflict to be
reabsorbed by compatibility between growth and solidarity at macrosocial level. In this
context, the trade unions emerged as the voice of collective worker strength. The rights that
were conquered at this time materialised in forms of indirect participation, which varied in
breadth from country to country. Trade union power was extended to include consultation

*

Article published in RCCS 84 (March 2009).
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on economic matters, with the appearance of works councils in Germany and consultative
committees in the United Kingdom. However, in most countries, the powers attributed to
workers’ elected representatives resulted in limited conciliation in the social domain
(working conditions, hygiene and safety, training, salaries, social works). In short, in the
Fordist compromise, the trade union counter-power facilitated both the humanization and
the acceptance of Taylorism. “The instrumentalization of the class conflict” (Dahrendorf,
1972) resulted in recognition of workers’ forms of representation, instituted for the purpose
of collective negotiation. This representative system reflected the implementation of an
elitist conception of democracy in the workplace, as put forward by Schumpeter (1943).
However, this approach was subject to criticism, particularly in the wake of the events of
1968.

Self- management and alternativism

Worker-led movements, which often involved immigrants and young workers who had little
to do with the structures supposed to represent them, did not limit their activities to pay
claims. Outside the industrial relations system, rebellions broke out against the so-called
“scientific” organization of work and its dual specialization (vertical, separating the
conception and execution of tasks, and horizontal, dividing work into repetitive gestures).
“Work in crumbs”1 came in for criticism, and workers’ demands for participation were taken
up by trade unionists and politicians. This was the irruption of the self-management current
in the intellectual field. At the start of the 1960s, critical thought was dominated by analyses
centred on social control mechanisms. Then, the self-management current was put into
action. Now, instead of refining the analysis of alienation, the objective was to combat it as
swiftly as possible.
According to Mellucci, this expressed a refusal to allow modern capitalism to bring about
a second expropriation on the cultural and symbolic level, following the earlier expropriation
effected by the industrial revolution. The self-management current echoed the early
association movement in that it distanced itself from the forms of representation granted to
the workers’ movement in industrial society. Moreover, it extended its criticism of
production to the growth model. Anti-authoritarian and ecological movements were not
centred on the division of wealth and did not approach social relations from a purely class
1

After the original title of the book by Georges Friedmann (Le travail em miettes. Paris: Gallimard, 1956).
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perspective. They were oriented towards more qualitative demands for political rights to
participation in power, bearing witness to Bell’s “post-industrial society” and Inglehart’s
“post-materialism” (apud Neveu, 1996: 66-74).
The exceptional nature of the new social movements did not, however, denote unity. The
contestation of the social division of labour and the demand for increased participation
nourished two social transformation projects, in which “political militants” were
differentiated from “alternatives”.2 The militants remained loyal to the priority of political
action, arguing for a return to the roots of socialism. Through the criticism of bureaucracy,
they pointed out that the abolition of private property was not sufficient to realise the
socialist project. However, they subordinated the adoption of self-management to the
conquest of state power. The alternatives, for their part, sought to set up spaces of limited
self-management immediately. This division between militants and alternatives may be
illustrated by the anti-nuclear movement, part of which concentrated on the organization of
large demonstrations, while the other also tried to prove the viability of renewable energies.
This desire to change the “here and now” through experimentation explains why many of
them turned to economic practices that would supposedly open up the way to an alternative
economy.3
Reviving the connection with community messianism, these groups were convinced of the
exemplary nature of their lifestyle in the modification of the normal relations between
consumption and production. The legitimacy of their attitude was, for them, enough for its
diffusion. Low income and work time were compensated for by the attention given to
versatility, pay equality, discussions and reciprocal information. The experiments of these
groups had a high failure rate. Most of the groups involved in the radical critique of notions
of labour and employment4 disappeared. The maximalist nature of these aims proved to be
to be inversely proportional to the durability of structures. Renouncing the prospect of an
alternative economy, those groups that wanted (and were able) to survive lowered their
aims, concentrating upon giving their members responsibility within collectively managed
economic units that were inserted into the market. In some cases, companies formed in this

2

Using terminology from Mothé, 2005: 53-60.
Cf. Gendron, 2004: 400-402.
4
Autogestions, 1981.
3

5

RCCS Annual Review, 2, October 2010

The Solidarity Economy

way had access to market niches, thanks to the prior involvement of their members in
political and social networks.
Far removed from its initial objective, this alternative dynamic gave rise to new forms of
labour associated with the “post-industrial” service sector (Huber, 1981). Under its impulse,
the cooperative work movement opened up to the provision of intellectual and cultural
services in various countries. In 1985, these cooperatives accounted for 45% of cooperatives
and 32% of jobs in the service sector in the United Kingdom; 13.5% of cooperatives in
Quebec; and 18.1% of cooperatives and 6.5% of jobs in France. In the fields of training,
consultancy, technical studies, the media, arts and leisure, these small groups of skilled
young people, who were often united by prior work experience in a company where they
mastered customer relations, helped increase the number of new cooperatives and reduce
their average size.
These alternative companies emerged as “imaginary projects of alternative societies”
(Desroche, 1976), based on an “associationist” ideology that revived some of the 19 th
century aspirations of Owen, Saint-Simon and Fourier. In their very functioning, they sought
to anticipate an alternative economy “that would ideally bring together what contemporary
society has set apart” (Vienney, 1980-1982). These companies quickly renounced their
project to change society, either abandoning economic experiments or turning towards an
innovatory business project, tending to prefer the status of cooperative as that best suited
to the creation and management of companies controlled by those that worked in them.
Thus, in the 1970s, the collective entrepreneurs that were behind work cooperatives
prefigured company rehabilitation processes seen in the following decade.
The self-management current with its multiple ramifications could not resist progressive
dilution. It was nourished by the social turbulence that prevailed after May 1968. However,
opposition to the monopolization of information, professionalization and specialization of
social functions and formalism of delegation practices, ceased to be grounded in an active
social base. The difficulties and ambiguities of isolated experiments in an unfavourable
atmosphere increased, and mobilization declined. However, this decline should not detract
from the variety of experiments that resulted from it. Numerous companies were set up on
cooperative lines, calling into question hierarchical modes of organization. Another feature
of this dynamic was the connection established between the objectives of production and
the means used to achieve them. Although it had not been taken into account in the
6
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previous cooperative movement, in this new wave of cooperatives, the mode of internal
organisation was considered as a guarantee of the social and environmental utility of
production. The matter of the objectives of the business was connected to the issue of its
functioning.
For this reason, these may be termed “intervention collectives,”5 as they advocated
different labour relations and established a new horizon of change for themselves that went
beyond their own limits as economic entities. They focused not only upon their own internal
functioning but also aimed at broader action in society, postulating a connection between
self-organization at work and the democratization of society. At first, they wanted to
practise direct forms of democracy and were not satisfied with the representative models
embraced in the cooperative statute. In addition, given the nature of the goods and services
offered, they also aimed to preserve the environment and reduce inequalities. This was the
case with studies offices dedicated to the new energies and to shops distributing biological
products, and also with research associations, legal and management centres, and
cooperatives dedicated to consultancy or training, whose aim was to place expert
knowledge at the disposal of as many people as possible, so as to combat the “abuses of
knowledge” (De Certeau, 1980). Though they did not trace the outline of an alternative
economy, these intervention collectives created ruptures and raised issues that would be
taken up again by the neoliberal wave of the 1980s. Despite everything, they would
influence the initiatives that appeared later, hybrids inspired by the self-management
movement and the struggle against impoverishment.

Company acquisitions

These voluntary collectives were connected to the crisis of values that affected the growth
model of the “thirty glorious years.” In the 1980s, the economic climate changed. Now,
forced collectives, resulting from the economic crisis, began to play the most important role.
In contrast with the period of full employment and “work in crumbs,” some industrial work
now began to demand cognitive specialization and intelligence. This explains the adoption of

5

This expression was suggested to refer to the fact that, with regard to the kind of sociological intervention
theorized by Touraine, it is not so much the confrontation between the mobilised group and the sociologists
that makes the meaning of the action explicit as the debates that take place within the group itself, taking into
account that the intervention group may itself exert the right of initiative and expression in favour of
populations deprived of access to the public space (see Corpet, 1982; Corpet, Hersent & Laville, 1986).
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participative management, putting self-management theories at the service of business. At
the same time, free trade and the end of the restrictions on the capital market made it
possible to transfer production to countries with low salaries and no social protection. The
workers of multinationals were simultaneously ordered to get involved in production and
exposed to the threat of job loss. This paradoxical injunction was associated with a defence
of the replacement of public regulation (considered too restrictive) by an ethical form of
regulation resulting from the voluntary action of companies. Pressure was exerted to lower
wages and reduce social expenses.
With “corporate governance”, the standards of profitability defined by shareholders, free
to choose their investments in the international market, as between 12 and 15% of capital,
transformed labour into an adjustment variable. This led to a multiplication of attempts to
convert companies into cooperatives to save production, when this was considered viable by
workers, even when it did not satisfy the demands of the international capital market.
After the revival inspired by the alternative ideology, the cooperative labour movement
was profoundly affected by another wave of cooperatives, resulting from need rather than
choice. These were worker takeovers. In Italy, despite a lack of rigorous statistics, there were
around 1000 acquisitions between 1975 and 1985, mostly in the north of the country, in the
textile/clothing, printing, small-scale mechanics, timber and transport sectors, which
employed between 30 and 100 full-time workers on average. In Spain, worker takeovers not
only took the form of cooperatives, but also limited companies of workers with employees
holding shares in the majority capital; through the exact number is unknown, it probably
corresponds to at least 1300 companies and 50,000 jobs. In France, between 1978 and 1983
(a period of unrivalled expansion of this dynamic), takeovers accounted for between 37 and
61%, depending on the year, of all new cooperative jobs. These were the countries most
marked by the phenomenon. In the United Kingdom, Germany and Denmark, takeovers
were considerably less significant, with 90, 13 and 14 in each of these countries respectively
in 1986.
Considering the new profit standards of the international capital market, there were
various ways in which a company could, nevertheless, remain profitable without attracting
private investors. Employees thus found themselves confronted with the need to reorganise
to make failing businesses profitable, sometimes using industrial reconversion projects.
Takeovers were thus a logical reaction to more selective choices on the part of capital
8
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holders, but suffered from a poor “brand image,” largely as a result of the politicization and
media attention given to some cases. These6 tended to be companies with over 100
employees, where workers’ power was strongly delegated in trade unions, which detracted
from more successful acquisitions, mostly smaller companies in less capital-intensive sectors
with highly skilled staff, where performance was connected to quality of work. These were
the companies in which employees were most directly involved in the acquisition process, a
decision that was not taken by the respective trade union leaders alone, even when they
became managers of those companies. For example, in France, 63% of the cooperative
model takeovers effected in 1981 were still operating five years later, a percentage that is
better than the figure shown by all small and medium companies, of which over half
disappeared during the first three years of trading. However, takeovers continued to be
perceived as synonymous with failure, as public opinion was marked by resounding
bankruptcies, such as that suffered by Manufrance.
In no country except Italy has the cooperative movement been able to construct an
industrial sector from takeovers (and in that country the phenomenon is probably explained
by the former strength of the movement). Attempts on the part of the state or trade unions
to instrumentalize the work cooperative as a means of safeguarding large-scale employment
changed suddenly, both in France with the union of the left, and in England under Tony
Benn. Nevertheless, after these obstacles had been removed, less voluntaristic and more
detailed accords were made between public entities, unions and cooperatives.
Some were introduced at national level, such as alterations in social security and
unemployment insurance regulations, destined to encourage the unemployed to start
businesses. Examples of these were the “enterprise allowance scheme” in the United
Kingdom, and programmes to create advantages for company acquisitions in France and
Spain. Local and regional authorities also increased their intervention in the economy to
support businesses in their respective territories. Thus, in the United Kingdom, in 1986,
around 80 cooperative support organizations received local government funding, particularly
from Labour authorities. In France, decentralization facilitated the economic intervention of
local authorities.

6

Amongst the most well-known are: The Scottish Daily News, KME and Méridien in the United Kingdom (known
as the “Benn” cooperatives, after the Labour minister who gave them his support), Clems in Italy and Tricofil in
Quebec.
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Finally, certain trade unions went as far as redefining their relations with the cooperative
movement. In Italy, the number of acquisitions consolidated was also due to the fact that
the main unions, already associated with different cooperative federations in accordance
with their respective political inclinations, committed themselves even further, signing an
agreement in 1985 with the cooperative federations about the nature and volume of public
support necessary for cooperatives and the joint efforts required to achieve that goal. In
Quebec, the Confederation of National Trade Unions set up a consultancy group in 1986 to
provide support in the domain of management to cooperative projects and to facilitate “the
passage from formal democracy to participative management in daily operations.” However,
in most countries, union support occurred semi-clandestinely at local level. These examples
contrast, then, with the failure of the previous widely publicized centralised support policies.
It is not only Europe that saw company takeovers. In many South American countries,
affected by closures within the context of strategic reorientations by multinationals, there
were many instances of “recovered businesses” (as they are called in Argentina, one of the
countries where the phenomenon was most widespread). These companies aimed to both
create employment and stimulate worker participation. While in Europe these acquisitions
usually occurred after the period when self-management was the word of the day, in South
America they were inseparable from a revival of the self-management initiative. Despite this,
they experienced the same difficulties as European acquisitions. Although there were some
economic successes, the initial enthusiasm was tempered by subcapitalization and by the
technological obsolescence suffered by traditional industries such as textiles and footwear.
The rediscovery of the popular economy

The takeovers undertaken in the name of self-management, at a moment when this subject
had already been abandoned in European debate, were part of a dynamic of large-scale
updating of the popular economy. Despite the hopes invested in them, the spheres of the
state and the export-oriented market did not permit wage integration to the extent seen in
the North; there were entire sectors of the population deprived of access to formal
employment circuits. In South America, between 1925 and 1950, the urban population had
grown by 12% and non-agricultural employment increased by 87%. On the other hand, from
1950 to 1960, the creation of non-agricultural jobs was less than the growth of the urban
population (59% and 46% respectively, dropping to 47% and 40% between 1960 and 1970).
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With the dictatorships and authoritarian regimes that interrupted the democratic
experiments of the 1950s and 1960, not to mention the debt crisis and social deregulation
that followed, a large sector of the active population was excluded from the formal economy
(as much as half in a country such as Brazil). Once more, this population survived thanks to
community-based forms of solidarity. The informal economy served as a refuge for 35% of
the active population, according to estimates for Latin America. In this heterogeneous
context, many commercial activities were left at the mercy of the outsourcing strategies of
capitalist companies (some of which were illegal and used extreme violence). However,
there was another part that formed a popular response to a difficult economic situation. As
had happened almost two centuries earlier, the growth in more associative forms
corresponded to an affirmation of solidarity in the perpetuation of habitual cooperation
within primary groups. Labour was organized on the basis of collective mobilization, and the
democratic management of projects was inseparably connected to survival.
Based on mutual help and shared ownership of the means of production, these popular
associations included manufacturing workshops;7 organizations of the unemployed who
sought work collectively; community food groups, such as collective kitchens and vegetable
gardens; organizations dedicated to problems of housing, electricity and drinking water; precooperative self-building organizations, and associations for the provision of healthcare and
cultural services to the collectivity. Santiago, Chile (where 25% of the work force operated
within the popular economy) saw, over the course of ten years, a decline in food groups
(from 54% to 9% of popular economy organizations), a growth in production workshops
(from 53% to 68%) and the development of activities to satisfy other needs beyond those
necessary for mere survival (housing, health, education, etc.), as well as horizontal and
vertical integration to reduce the isolation of the associations. Studies carried out in the
whole of Chile show that the popular economy involved almost half of the active population
and that 70% of workers did not wish to change, revealing an attachment to a particular way
of life. These initiatives can be seen not only in Chile, but also in Argentina, Brazil, Colombia,
Ecuador, Mexico, Peru and Uruguay. They are supported by black and indigenous movements
(Alvarez et al., 1998: 333), as occurs in the countries of the Andes, where the principles of
Indian organization are reactivated to generate original development models, such as the UN
prize-winning Nasa project in Colombia. In this country, as in others, one of the most
7

“Talleres laborales” in Spanish (Verano, 2001).
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illustrative examples is that of the waste recycling companies. In Colombia, there are around
300,000 people (1% of the population) living off waste collection, of whom 50,000 are in
Bogota. These people are victims of the formal and informal intermediaries to whom they
resell, as well as suffering from a form of social contempt that assimilates them to the
rubbish that they collect in the street. The creation of cooperatives, from 1987 onwards,
resulted from a reaction against this ostracism. They aimed to fight dispersal and direct
competition with intermediaries through an economic organization that could put them in a
stronger position. In addition, these cooperatives also aimed to combat exclusion through a
social, political and cultural organization that gave access to rights. This dynamic led to the
grouping, in 1990, of the Bogota Recycling Association, on regional level, with the North
Coast Association, and in 1991, on national level, with the National Recyclers Association,
which brought together 88 of the 94 cooperatives, representing 10% of the population living
off waste collection.
Another significant example is the Landless Rural Workers’ Movement (MST) in Brazil,
which came into being in 1984. In 2000, 250,000 families reappropriated unoccupied lands
that were unproductive. There were then around 50 farming cooperatives involving 2300
families and around 30 service cooperatives benefitting 12,000 families. Alongside the
“Settlers’ Cooperative System”, there are hundreds of producers’ associations operating as
bodies through which credits can be received. There are 1800 primary schools with 3800
teachers and 150,000 pupils, 1200 nursery school teachers and 250 crèches.
These two examples have been assessed differently. As regards the recycling
cooperatives in Colombia, the employee status acquired by workers, which grants them a
uniform, social security, insurance and integration into a collective, has the effect of
improving lives and work, helping these people escape what would otherwise be a form of
social apartheid. However, the development of the cooperatives has been beset by
problems of all kinds. These include the traditional individualism of the culture; the
delimitation of responsibilities with non-governmental organisations, whose support is
indispensable, but whose intervention may be perceived by members as interference; the
confrontation with a process of privatization and rationalization of waste collection that
offers opportunities while at the same time running the risk of benefitting larger companies;
the resulting need for alliances with the private sector and the associated risks of re-
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absorption. As a manager of Rescatar (one of the main cooperatives) observed in a national
meeting:
This is a globalized economy, it is universal. The same privatizations that are taking place in
Colombia are taking place in Venezuela, Ecuador, Peru [...]. We are entering the twenty-first
century, but we are stuck with the tools of 1900. We are one hundred years behind! We are
competing in unequal conditions, with pushcarts and carriages, while the large firms own
American or European trucks that cost two hundred million pesos. We cannot go on
competing like this. […] we have got to learn how to develop new projects. (qtd. by Rodriguez,
2002)

The MST, for its part, attracts controversy. This is due to its syncretism, in which the
enthusiasm for agrarian reform and a “classless society,” influenced by liberation theology
and the Castro revolution, goes hand in hand with adhesion to traditional values of land,
family and religion. The MST provokes both fascination and distrust as regards ideological
“enchantment” and the “canonization” of collective action. The remarkable mobilization
that it has brought about, amplified through its key role in the international movement “Via
Campesina,” has been questioned from the point of view of centralized control of its internal
debates. Zander Navarro refers to a “mobilization without emancipation” of power by the
control of financial resources and scorn for democracy – to which Martins de Carvalho
retorts that the MST is a movement in construction, and that it not so much a mass social
organization as a network of marginalized peasants from Latin America. For this author,
present practices are explained by the discovery of new cultural codes, through flows of
information and symbols, which, despite errors, forge an autonomous social identity.8
Emancipation is real, he argues, for many actors that were formerly illiterate but are now
involved in a process of popular education.
The new wave of the popular economy has consequently been the target of controversial
analyses. One point of reference is Razeto’s contribution (1993), which stresses
consolidation and democratization of economic practices, anchored in a community fabric,
but effecting the reorganisation of that same fabric. Quijano (1998) is less optimistic,
considering that individualism is imposing itself in grassroots organizations and that action is
a result of need rather than solidarity. For this author, there really is a compromise, within
those organizations, between the logic of capital and that of reciprocity, which constitutes
an undeniable, though insufficient, specificity. These organizations are too dependent for us
8

See the debate between the two: Z. Navarro, 2002: 189-232 and H. Martins de Carvalho, 2002: 233-260.
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to be able to speak, as Coraggio does (1999), of a labour economy that is opposed to the
economy of capital.
In any case, the diversity of interpretations proves that the popular economy can no
longer be understood as an archaic or temporary phenomenon, destined to disappear,
according to the “iron law” of capitalist development. The recognition of the existence of
popular economic knowledge becomes unequivocal from the moment that research is
launched to understand the internal rationality of the initiatives. Even though these
initiatives have not completely managed to escape marginal status, at least they are no
longer limited to the mere management of extreme poverty. However, it is also true that
many questions remain unanswered about the capabilities of this economy to get beyond
the stage of simply reproducing living conditions to achieve the level of broader
reproduction, or to move from the survival and subsistence level to certain forms of
accumulation. There is a tension in the popular economy between technical efficiency and
the dynamics of solidarity, between educating participants (many of whom are illiterate) and
respect for the initial values that explain their commitment.
In any case, the perspective that once confounded this with the informal economy has
now changed. Today, the grounds of the popular economy are considered to be deserving of
attention. This recent interest results from legitimisation and puts pressure on public
authorities to confer full rights to this economy. In this context, there are already nongovernmental organizations sensitized to the subject and active in the area, and university
networks have also been set up in some countries, such as Peru, Mexico, Argentina,
Colombia and Uruguay. However, it is Brazil that has advanced most in this domain. Since
1980, “Caritas” has financed thousands of “alternative community projects”; in 1999, the
Central Workers’ Union (Central Única dos Trabalhadores or CUT) began to commit itself
strongly through its Solidarity Development Agency (ADS). Dedicated to training and the
dissemination of information amongst both union militants and cooperatives, this agency
was set up in partnership with “Unitrabalho,” which groups over 80 universities; it led to the
creation of the University Network of Technological Incubators of Popular Cooperatives
(ITCP), which helps launch cooperatives and associated production groups.
The popular economy has thus regained a visibility in recent years that had been lost.
While connections remain tenuous between the “self-managed” businesses that resulted
from industrial bankruptcies and the new cooperatives offering services (such as cleaning,
14
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recycling, artistic production, training, etc.), various church, union and university groups
today support the popular economy, together with various movements aimed at
emancipation and the defence of rights, such as ecological organizations.
In these expressions of the popular economy, what is at stake is in fact an accentuation of
its public dimension. According to Hirschman (1971), in the popular economy initiatives of
Latin America, the fight for better living conditions is intrinsically linked to the fight for the
rights of citizenship. This struggle oscillates between protests and self-resolution of
problems, without separating material questions from questions relating to living conditions
and co-existence. In the words of Scholnik (1984: 28), “it is a different way of doing politics.”
The same point is made by women’s’ groups opposed to the dichotomy between public and
private, production and reproduction, which allocates unpaid jobs to women that use up
two thirds of their respective work time, while two thirds of men’s work time is
remunerated. Historically, women’s confinement to an overlooked domestic economy
explains their physical and symbolic underrepresentation in the public sphere. Women are in
the majority in popular initiatives because they consider that these collective initiatives
might help identify and contextualise their needs, so that they can express them and bring
them into the public sphere. Given the failure of standardised universal measures, these
initiatives are a means of consolidating rights and translating them into capacities for action,
thanks to the collective, which is a resource for developing self-confidence, relieving the
weight of responsibilities assumed in the family sphere and reconciling them with a
commitment to social justice. These collective actions aim first and foremost to be pragmatic
responses to the problems of daily life. However, they also formulate societal and
environmental claims, establishing a link with ecological feminism in opposition to a
materialist and economicist conception of wealth that assimilates domestic knowledge to
“innate” qualities, to “altruism” and female “obligations.”
2. Some local and international initiatives
The experiences of the South in the sphere of the popular economy have provided the
impulse for a shift in attitudes to proximity activities that involve caring for others, including
a more equal distribution of these tasks and heightened awareness as to the wealth that they
generate. In this plane, they are very close to activities undertaken in the North under the
name of proximity services.
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Proximity services

In the Scandinavian countries, there are new organizations that operate quite differently
from traditional associations. Diverging from the hegemonic cultural and political approach
of the 1970s, these organizations proposed new organizational forms and solutions to local
social problems in the 1980s (Klausen & Selle, 1996: 99-122). These included publicly
supported organizations known as “project promoters” in Denmark, whose mission was to
encourage citizens to shoulder responsibilities in social policies on a voluntary basis. In
Sweden, women’s groups set up shelters and counselling services for victims of domestic
violence, which led to over half the town councils implementing public initiatives providing
support for women. Also in the 1980s, parents’ groups began to organise childcare facilities,
because, in their view, the public services were not responding to all their needs, neither
quantitatively nor qualitatively, given the standardized functioning of crèches. The social
democrat government granted these childcare cooperatives the right to be 85% financed by
public funds. Later, in 1991, all restrictions were lifted regarding the legal status of the
organizations working in this field. 15% of children under school age are now in nonmunicipal crèches, of which the majority are parent-run cooperatives. Others are work
cooperatives or associations (Pestoff, 1998, 2004). Indeed, in this context, cooperatives and
associations participated not only in the reorganization of existing services but also in the
creation of new ones. The “cooperatization” (Lorendahl, 1997) of social services is primarily
a way of increasing the role of users, as in the case of the parent-run crèches, and was
accepted under the pressure of the financial constraints affecting the public sector.
In the United Kingdom, in the 1990s, associations representing cultural minorities and the
disabled developed radical approaches that stimulated user participation in the organization
of the services aimed at them, thereby countering what their spokespersons called the
paternalism of the authorities and the blindness of the market. In local development, there
appeared grassroots “community” approaches, such as the “community transport
association” (nationally recognised as the representative organ of groups that came together
to compensate for the lack of special needs transport), “community enterprises” (numerous
in Scotland), “community foundations” and “community development trusts”. All these
initiatives took place in urban and rural areas where the market economy was in decline.
They aimed to induce a new dynamic in these areas, developed within the population itself.
In the area of environmental protection, over 3000 projects were developed by
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“groundwork trusts” with local people participating in their design and implementation in
partnership with ecological associations, local groups and companies. In childcare,
“playgroups” were organised for small children on a part-time basis. These parent-run
organisations developed in reaction to the lack of supply, and by 1998 there were 18,000,
accounting for 19% of vacancies available for children under five (Taylor, 2004).
In Germany and Austria, mutual help initiatives reflected people’s desire to take
responsibility. These could be divided into three subsectors: semi-informal groups, self-help
groups (i.e., groups of people affected by the same problem) and groups that defended the
causes of certain sectors of the population though without belonging to those groups
themselves. These were mainly voluntary, with paid professional work playing only a
complementary role. There were 70,000 initiatives of this kind in Germany, involving around
2.65 million people (Evers et al., 1999). From the 1980s onwards, they multiplied,
particularly in the areas of healthcare and social work, with 5,000 to 10,000 groups
operating in healthcare alone. These organizations took root in a spirit of criticism of the
bureaucracy of public services and large-scale welfare organizations. This led to the
appearance of new local organizations. In Vienna, for example, childcare for 65,000 children
was secured half by public service and half by associations, either traditional or resulting
from these grassroots initiatives (Leichsenring, 1997).
In France and Belgium, new forms of association also appeared, in recognition of the fact
that lack of profit did not in itself guarantee user respect. In this context, associations, for a
long time the main service providers, enjoyed a near local monopoly. They gradually opened
up to competition and many tried to improve their performance by implementing business
management models, such as the use of marketing tools. However, while this
standardization yielded poor results,9 other associations made an effort to find a specific
niche, developing initiatives that emerged around an approach that did not confuse the user
with the consumer. These innovations, whether renewing old associations or creating new
ones, took the practice of original associative functioning as their central challenge.
According to their promoters, the long-term legitimacy of the associations’ services
depended upon these organizations’ ability to encourage user participation, in Hirchsman’s
sense of using “voice” (Pestoff, 1998), as well as mobilizing volunteers and finding
9

For a demonstration of the perverse effects of the administrative professionalization of associations, see the
introduction in Laville & Sainsaulieu (1997).
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appropriate financial equilibrium in a less protected sector. In France, one example of these
innovations was childcare establishments involving parental participation. These started off
as “crèches sauvages” (“wild crèches”), which broke with the traditional medicalization,
separation and specialization of the collective forms of childcare, achieving recognition in
1981. Their development was marked by two trends. The first was the enlargement of the
categories of initiators. Many establishments were started by professionals that wanted to
be self-employed, or upon the initiative of local groups or institutions. The second was the
expansion of the target public. Having begun as a specifically urban (even Parisian)
phenomenon, the parental crèche movement spread due to its pliancy. It diversified to
include part-time childcare without the need for exorbitant investment, costing a third less
than other collective structures on average.
The breadth of the phenomenon of proximity services might appear modest. However,
they began to be recognised at national level in experimental social and economic policies,
such as the “youth jobs” programme in France. At European level, the “white book” (an EC
reflection paper for the 21st century) was the first to mention them, announcing “three
million new jobs” that could be shared “equally amongst the proximity services, the
improvement of living conditions and environment protection” (European Commission,
1993: 13). The surveys carried out by the Commission defined the areas of activity of what
was known as “proximity services” in French-speaking countries and “local development and
employment initiatives”, using the more consensual European Union terminology (Jouen,
1995). Four large fields are listed (European Commission, 1995, 1996): everyday services
(domestic help, childcare, information and communication technologies); services aimed at
improving living conditions (housing, safety, local collective transport, the enhancement of
urban public spaces, proximity commerce, the valorisation of the cultural heritage, cultural
development, sport); and environmental services (waste management, water management,
protection and maintenance of natural zones, regulation, pollution control and the
corresponding facilities).10
Originating with the restructuring of social services, proximity services could not get away
from the fact that one of the main causes of the growing inequalities was the rise in
unemployment and exclusion. Thus, insertion services were developed by economic activity,
with the main objective of finding employment for people in difficulties; the choice of
10

For a summary of local initiatives in Europe, see Gardin & Laville (2000) and Gardin (2006).
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activity was made in accordance with its capacity to offer access to salaried work. The
greatest problem with the services set up to further insertion was to promote this aim
without participating in the extension of derogatory statutes to common law, which
accentuated the decline of the salaried workforce by instituting a second job market. These
initiatives aiming at economic insertion combined social support with the quest for
economic efficiency, and as such were pioneers in active policies related to job markets.
They oscillated between a simple “SAS” (simplified joint-stock company) function, in the
sense of the market economy, and a desire to associate people involved in the management
of a production entity. The aim pursued was either a simple provision of insertion, limited to
providing training to future employees of private companies and teaching them the rules of
discipline, or was, more broadly, to include them as full-rights subjects and economic
actors.11
These experiments may be grouped together on the grounds that they propose a new
concept of services for people. Services organized in this way may be termed “proximity
services,” if we understand proximity not only in spatial or temporal terms, but concerning
the subjectivity of actors. Proximity may obviously take the form of neighbourhood,
because, in most cases, the services are provided over a restricted area and are able to
swiftly respond to user demand. However, this proximity should not be confused with the
concept of neighbourhood. Proximity is defined by the fact of being felt, experienced and
internalized by the actors. Instead of each person trying to cope with their daily problems
individually in the private sphere, proximity services propose to deal with them by opening
up the private sphere to the public sphere. At first, there may be only a few people that
begin to broach matters amongst themselves that they have not spoken of previously. But
when the discussion starts to include these multiform realities, supply and demand can be
adjusted.
For all these reasons, despite differences of context, some aspects of the popular
economy, described above for the societies of the South, are also present in proximity
services. If we do not limit needs to material needs, what is at stake is fundamental aspects
in the process of formation and reproduction of a human society. This is clearly not about

11

For a summary of the paradoxes of insertion, based on the French case, see Eme (2005). An overview of
initiatives at international level is provided by Defourny, Favreau & Laville (1997) and Nyssens (2006); the
diversity of insertion initiatives in Europe is detailed, mentioning different scenarios.
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subsistence but rather about equality of access and respect for human rights in services.
However, it is in fact a feeling of belonging that leads to involvement, even if there is no
inherited identity, but only an identity constructed through collective action. The equality of
members constitutes the rule, even when experiments are less connected to a type of actor
than to a negotiation between various types of actors (users, salaried workers, volunteers,
etc).
The powerful convergence between the contemporary popular economy of the South
and proximity services of the North has to do with the valorisation of knowledge connected
to the provision of services. In proximity services, there is a deconstruction of the gap
between private and public, which does not correspond to women’s experiences and
neglects the skills of education and mediation involved in affective work that contributes to
the wellbeing of children, dependents or the sick (Folbre, 1997).12 As in the South, it is
important, primarily, to remember that this care was traditionally provided by the family,
and within the family, by women. Against such gendered division of labour, it is important to
argue that these activities are crucial and ground the meaning of life in society. Rather than
creating a dissociation and hierarchization between economic, political and domestic space,
with men at the centre of the first two and women in the third, like an enclave, adoption of
the perspective of a decent life and human welfare leads us to affirm that “it is impossible to
choose not to care or not to work” (Lewis, 2003). Care cannot, therefore, be totally
outsourced to the state or the market, as this would not take account of the
intergenerational transmission of skills, instrumentalizing them in the name of job creation,
without assessing the respective anthropological substratum. Care services are therefore a
public asset, and ensuring their provision presupposes, on the one hand, a sharing of
responsibilities among not only family and public authorities, but also the market and civil
society, and on the other, a sharing of intra-family responsibilities between men and
women, presupposing equal opportunities in the job market. This sharing should be debated
in the framework of a reflective society where political problems are also matters of
everyday life and gender relations.13

12
13

It is the issue of “care” that is raised here.
For an in-depth exploration, see Guérin (2003; 2007: 282-304).
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Fair trade

Proximity services are consequently part of this long history of local initiatives that goes back
to the popular economy. The greatest novelty, on the other hand, was the appearance of
initiatives developed in the North and South. If the responses were comparable, this was
because the neoliberal policies implemented in the South, whose content was summed up in
the Washington consensus (great openness to international competition, increased recourse
to market mechanisms to the detriment of public regulation and privatization of public
services), also impregnated public choices in the North.
From the beginning of the 1980s, international financial institutions began to condemn
industrial and social policies as ineffective, giving priority to economic liberalization, reform
of public finances and privatization of healthcare services. The search by governments for
ways of restoring growth received a universal response, according to the Washington
consensus: increased recourse to market mechanisms free of state regulation; minimum
public intervention; marked openness to international competition. The World Bank and the
International Monetary Fund gained importance by making their support dependent on the
so-called structural adjustment policies. The corollary of this was that the increase in social
differences, unemployment and poverty within each country became as sensitive as the
growth in social inequality at world level.
The countries of the South, dominated by oligarchies connected to the elites of the North,
have long opted for a mode of development that is dependent upon the export of raw
materials and farming products. Since its creation in 1994, the World Trade Organization has
accentuated the deterioration of the terms of trade, because the prices of these products
tend to increase more slowly than the prices of industrial products in the North. This
commercial openness, unaccompanied by any binding social and environmental regulations
in international legislation and combined with austerity measures at national level, affected
many hundreds of thousands of peasants throughout the world, primarily because the
reduction of public intervention proved selective. The maintenance of strong subsidies
enabled rich countries to export at such low prices that they brought about the
disappearance of local producers. At the same time, a series of technical requirements were
set up, such as customs barriers against imports. In reality, countries have unequal
negotiating powers, and multinationals interfere in international agreements, controlling half
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of world production and two thirds of world trade.14 According to the United Nations
Development Programme (UNDP), international trade is 82% controlled by countries home to
only a fifth of the world population, while the countries of the poorest fifth control less than
1%. Developing countries participate in around 30% of international trade of goods and have
even less of a presence in services and financial flows.
It was against these injustices, guaranteed (if not actually increased) by international
institutions, that fair trade was established. This aims to oblige commercial relations to have
respect for producers and for the environment. According to FINE, an association of four
international fair trade networks, “Fair trade organizations, backed by consumers, are
engaged actively in supporting producers, awareness raising and in campaigning for changes
in the rules and practice of conventional international trade.”15 Resulting from the encounter
between representatives of the South, who demanded that development aid be converted
into fair trading practices, and ecological and human rights associations in the North, fair
trade established two aims from the outset:


To improve the life of small producers in the South, marginalized for lack of financial
resources and experience, by creating commercialization channels for their
agricultural produce and handicrafts to consumers in the North that wish to
contribute to a greater solidarity between North and South;

 To set up a network of consumers by raising public awareness about the injustices of
the rules of international trade and by carrying out actions targeting political and
economic decision-makers. (Ritimo-Solagral, 1998: 15)
The first form of intervention was the direct sale of handicrafts and agricultural produce
from the South through the “World Shops”, which appeared in the Netherlands in 1969, on
the initiative of associations and cooperatives of international solidarity. There are now more
than 3500 shops in 18 European countries, managed by 60,000 volunteers and 4000 paid
workers. Their growth rate is 20% per year, though national disparities remain (for instance,
the turnover in Holland is 500 times higher than in France). The products are imported by
“Alternative Trading Organizations” (ATO). The first of these purchasing centres was set up

14

As Agir ici reveals, 70% of Senegal’s chicken farming (for meat consumption) disappeared due to the mass
importation of chicken pieces from Europe (Campagne “Agir ici”, No. 68, October 2004).
15
Quoted in “EFTA, Joining Fair Trade Forces,” EFTA, February 2006. http://www.european-fair-tradeassociation.org/efta/Doc/What.pdf.
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by Oxfam in 1964; today, there are more than 100, and the 12 most important are members
of the European Fair Trade Association (EFTA) set up in 1990. EFTA imports 60% of equitable
products into Europe from 800 groups of producers from the South, that is, from 46 different
countries, representing 800,000 families (around 5 million people). Its role is to guarantee
respect for certain criteria in purchases and in relations with producers: the establishment of
long-lasting relationships and pre-financing of production; limitation of speculative
intermediaries; control of social and ecological conditions of production; support for local
development projects; information about the functioning of the international market; the
payment of a “fair price”, which takes costs into account and guarantees a reasonable
standard of living. Since 1994, fifteen federations of world shops from 13 countries have
come together in the Network of European World Shops (NEWS!) to harmonize national
progress, help in the coordination of that progress and organize European awareness
campaigns, targeting not only consumers but also public authorities.
In 1988, the Max Havelaar initiative appeared in the Netherlands to expand trade. Its aim,
which was embraced in many countries, including France, was to ensure the equitability of
products by attributing a label. In fact, this was a certification, as under French legislation the
label itself presupposes the existence of specifications for each product, issued by an
independent controller, as well as an approval document from public authorities. Soon, more
than 16 other national associations had appeared in Europe, North America and Japan. In
1997, these associations provided the impulse for the “Fair Trade Labelling Organizations
International” (FLO International) to homogenise standards per product type, support and
reinforce producer organisations and facilitate access to commercialization for their
products. FLO International covers nine sectors (coffee, tea, cocoa, sugar, rice, honey, fresh
fruit, fruit juice and footballs) and involves 357 producer organizations in 46 countries of the
South (around 800,000 families). The products are sold at 70,000 points-of-sale, including 50
of the main distribution chains and 33,000 medium-sized supermarkets.
Thus, initiatives vary, depending upon whether direct sales or certification is preferred.
This is reflected in different strategies with regard to consumers. The importer-distributors,
like the world shops, react against a kind of trade in which producer and consumer do not
know each other. What is important is to dominate the sector in order to better remunerate
the producer and recover the human and cultural dimension of trade, enabling the buyer to
understand the conditions under which the goods are produced. Anonymity is replaced by
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personalization, which has meant that the reality of lifestyles in the countries of the South
has become perceptible for consumers of the North. For certification organizations, the
priority is not restricted to militant purchases, but rather to make fair trade known to the
public at large, placing products at their disposal at as many points-of-sale as possible.
There are increasingly lively tensions between these orientations. Nevertheless,
international groupings such as the “International Federation for Alternative Trade,” founded
in 1989, and FINE, which covers the representative organisations (FLO, IFAT, NEWS! and
EFTA), defend the concerns common to all components of fair trade, contesting the unequal
representation of countries in the present functioning of the WTO, the subordination of
social and environmental rights to economic interests, and the systematic opening-up of the
market to the detriment of food sovereignty. Alliances are made with trade unions and
consumers’ associations16 with the aim of questioning companies about their social practices
and the social practices of their subcontractors regarding “decent” working conditions,
according to the standards of the International Labour Organization. Campaigns are also
organized to influence national and international legislation.
So as not to reproduce the scheme of conventional trade, according to which the
countries of the South are no more than suppliers for the North, it is important to include
workers from the South in the definition of criteria, establishment of prices and assessment
of actions. It is also important to stimulate more limited sectors, facilitating the
implementation of forms of public regulation subject to simultaneous control by public
authorities and local organizations of civil society. From this point of view, fair trade,
conceived from a critique of North-South relations, extends to South-South and North-North
dynamics. The militants’ main concern is to reduce the environmental costs connected with
long-distance transport, and to progress towards an economy that is more self-centred in
terms of regions or sub regions. The model of the “Associations pour le maintien d’une
agriculture paysanne” (associations for the preservation of peasant farming) (AMAP), in
France, illustrates the appearance of North-North networks. In this case, a group of
consumers makes a contract with a peasant farmer, buying his produce in advance at a
mutually agreed price for an established period that is long enough to imply a sharing of the
risks. Consumers meet regularly with the producer to stock up on fresh natural food, and a
committee of volunteers ensures the functioning of the association. This new perspective,
16

As happens with the collective “De l’éthique sur l’étiquette” in France.

24

RCCS Annual Review, 2, October 2010

The Solidarity Economy

which corresponds to local fair trade, is also stimulated in Latin America, as can be seen in
the “Latin-American Meeting on Fair Trade and Ethical Consumption in the Perspective of
Global Solidarity,” held in Lima in 2001. One of the successful outcomes of this meeting was
the Latin American Network for Community Trade (RELACC), which covers 12 countries. Its
aim is to promote the increase in national trade by reducing intermediaries, so that
producers, who are mostly indigenous and rural, can receive a better price for their produce.
As for the consumers, they have access to essential products at a reasonable price. In Peru,
over 3000 popular restaurants are supplied in this way. Another example of the South-South
dynamic is the “Mexico Fair Trade” label for commercialization on the national market.
As these different examples show, the growth in fair trade has been so spectacular since
the 1990s that it runs the risk of imploding. In fact, for some initiatives, the increased volume
of business has been dramatic, resulting from a greater awareness of consumer power.
Others remind us in vigorous terms that the international campaigns in defence of the rights
of workers in the South count more than the volume of transactions. Awareness raising is as
important as fair trade, which should achieve a sufficient threshold to interpellate world
trade, without becoming banal.17 Despite these divergences, the impact of fair trade is
undeniable and not limited to the sectors in which it is implanted. The questions raised by
this trade are multiplied by those deriving from the point of view of responsible solidarity
consumption18 and may also be transferred to other domains, and related to those that are
formulated by equitable and solidarity tourism networks (Collombon, Barlet & Ribier, 2004).
Liaising with other movements which act in the same direction, like microfinance, fair trade
helps challenge the dogma of free trade.
Microfinance and social currencies

This is not a coincidence, but a reaction to the same process of deregulation. At the same
time as fair trade began to protest about the growing marginalization of small farmers,
means of popular funding began to be sought that could overcome the problem of banking
exclusion, which afflicts many entrepreneurs in the “conventional” circuit. Particularly

17

This has led to debates about limited commercialization in world shops, given the opening-up to large-scale
distribution, and about the balance between volunteer work and professionalization. For the French case, cf.
the publications of the Fédération Artisans du Monde, which also publicizes those edited by the collective “De
l’éthique sur l’étiquette.”
18
On responsible solidarity consumption, see also Mance, 2006.
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through the intervention of non-governmental organizations, support mechanisms have
been created to help launch businesses.
One of the main ones is microcredit. Conceived as part of the fight against poverty, its
rapid success means that it is a simple tool offered as a solution to disadvantaged groups.
World microcredit summits have enthusiastically set a target of 100 million customers;
however, there are ambiguities, such as the reduction of the initiative to a single model, and
the use of the theme of the initiative to foster a critique of the wage system.
Firstly, the range of possible initiatives is reduced to the single model of the individual
entrepreneur. The capacity for initiative that arises in society is limited to a “barefoot
capitalism” (De Soto, 1987) which does not distinguish the diversity of real processes. In fact,
as revealed by research undertaken in the countries of the South, the popular economy
cannot be interpreted in these terms. Some women’s initiatives (Guérin, 2003) are
symptomatic of this perspective, as they cannot be analysed according to the individual
company model. They are generally part of a collective initiative for the improvement of daily
life. The women that participate in them are involved in sectors connected to everyday life,
converting their traditional knowledge into professional skills. In the North, similar initiatives
also exist, such as neighbourhood restaurants, catering services, mediation services, etc. The
originality of these initiatives has to do with their collective dimension, and it is the economy
and citizenship that are at stake. Their promoters are motivated by a desire to be actors in
their own lives and agents of social change. At present, the increasing number of business
ventures led by women’s groups face problems with recognition and credibility, which limits
their implementation and durability. To recognise the capacity for innovation of women’s
initiatives, like others, presupposes the integration of their forms of collective organization
(Berger, Fraisse & Hersent, 2000).
Another characteristic feature is that the multiplication of independent micro-businesses
is presented as an alternative to the protectionist rules of the wage system. According to this
analysis, state intervention, which caused a damaging rigidity, should be replaced by a
private sector that is motivated by concerns with social welfare. Consequently, the discourse
of microbusiness is ultimately sustained by arguments that defend state non-intervention. As
in the 19th century, the fiction concerning the contractual equality of individuals is used to
mask unequal power relations. However, this ideological reading is also undermined by the
facts. In reality, experiences involving support to successful initiatives draw on relationships
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of trust and territorialised action. Associative mediation seems, therefore, to be
indispensable. Moreover, no experiment can today be considered entirely public or entirely
private. While public funding is essential for associations, one way of limiting dependence
upon it is to develop banking partnerships through guarantee funds. Solidarity credit
mechanisms that aim to get beyond the experimental stage have chosen this path.
Some of the organizations that have appeared in the South have consequently distanced
themselves from the attitude that regards microcredit as a panacea. Experiments that are
more critical of the banking system and more oriented towards combating the structural
causes of inequality are gradually distancing themselves from microcredit to defend a more
political and less functional position, affirming their solidarity commitment and conceiving
their practices as a new form of collective action and public intervention (Servet, 2006: 439465). Solidarity microfinance systems also offer loans without previous savings, but they are
distinguished by the type of entities supported, the operations carried out and resources
mobilized. They are open to both collective companies and activities that have an ecological
or social purpose, and aid in the form of credit is supplemented by other services (such as
guarantees, risk capital, insurance etc) and investment at the project monitoring phase; they
combine savings drain, in which subscribers may voluntarily renounce part of their
remuneration, and participation in public funds. In short, these initiatives submit financial
interventions to a socialization process that distinguishes them from microcredit, which is
indifferent to the utility of production and centred on the figure of the individual
entrepreneur. On this basis, solidarity finance has conquered the countries of the North.
Thus, in Europe, institutions in eleven European countries have joined the European
Federation of Ethical and Alternative Banks (FEBEA) since it was set up in 2001. The aim is to
encourage saving and solidarity investment, primarily through favourable taxation. One
promoter is the “Banca Popolare Etica” (“Popular Ethical Bank”) in Italy, a meeting point for
investors that want to manage their money in a more responsible and conscious way, and are
interested in socioeconomic initiatives that subscribe to principles of sustainable human and
social development. At the moment of depositing their money, investors can choose the
areas of activity in which the funds will be applied: healthcare, welfare and education; social
exclusion; environmental and heritage protection; development and international aid; fair
trade; quality of life, promotion of sport for all and cultural initiatives.
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Europe has a history of “social” banks characterised by a concern for disadvantaged
populations and territories, and a desire to make funding available for all. These are:
municipal credit banks; mutualist and cooperative banks; savings banks in the form of public
establishments in Luxembourg; municipal foundations in Germany; trusts in Greece and
Portugal; non-profit establishments and cooperatives in France (Glémain, 2006). Around 54%
of the social banks in Europe are savings banks, and 18% of the European banking market
consists of cooperative banks (Richez-Battesti et al., 2006). More precisely, the present
movement renews the connection with the idea of popular credit present in France in the
mid 19th century with Proudhon’s exchange bank project, Raffeisen’s mutual agricultural
credit bank and Schulze-Delitzsch’s popular bank in Germany, and later, the “credit unions”
in the United Kingdom. This new connection is made through a return to original aims on the
part of the old mutualist and cooperative banks, as well as through the appearance of new
operators. In the first case, we can cite the “Cooperative Bank.” Founded in 1872, this
seemed to have gone into unstoppable decline in 1990, when, to the great surprise of the
cooperative movement, it reinvented itself as an “ethical bank” and resisted an attempt at
demutualization on this basis (Yeo, apud Taylor, 2004: 134). In the second case, we could
mention, in France – where only 22% of new companies obtain bank funding (Alcoléa-Bureth,
2004: 245-292) – the case of institutions that intervene through participation in capital and
loans at regional level, such as Femu Qui, in Corsica, or Herrikoa, in the Basque Country; and
at national level, the Nouvelle économie Fraternelle (NEF) or the Clubs d’investisseurs pour
une gestion alternative et locale de l’épargne (Clubs of investors for alternative local
management of savings) (CIGALES). For the latter, the federation has enabled support from
over 350 companies and the creation of 1800 jobs with 12 million Euros invested. As regards
proximity and solidarity risk capital, this involves 7000 shareholders for around 6 million
Euros and supports 650 companies. Since 1995, the association Finansol (Finance and
Solidarity) has gathered and publicised experiments. Despite a certain heterogeneity, the
organizations of Finansol mostly consider themselves as instruments that cannot limit
themselves to individual aid to combat the polarization between rich and poor, and instead
reinforce social networks, protecting the weakest and their collective actions.
This concept of money at the service of social ties is extended in the exchange of goods,
services and knowledge, organised through social currencies (Blanc, 2006). This is no longer a
question of democratization of access to the official currency, but the creation of a unit of
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calculation to be shared amongst the members of the same association. Unlike national
currencies, social currencies, which are issued by a group of citizens that gives them a name,
are currencies that escape state monopolies. They are designed to develop interpersonal
relations, constituting spaces of trust where rules of trade are negotiated, which enables
local capabilities to be valorised beyond those that are mobilized by mercantile production.
The general idea consists of replacing contractual exchange based on individual
independence with enrolment in a social network that aims to be convivial and in which
multilateral exchanges can take place, creating clientele ties19 amongst all members that last
after the transaction and encourage the renewal of alliances. Social currencies do not exist
before the transaction; they are rights issues, and circulation, rather than hoarding, is
encouraged (for example, when they take the form of currencies “that melt,” i.e., when
accumulation and retention are penalized with a reduction of value).
These currencies had precedents. One of the most famous appeared in the 1930s in
Austria, where a local currency was created to combat the economic depression. This
currency was prohibited by the central bank. There were also local currencies in the 1950s in
France and Brazil. But their contemporary expansion has been much more marked. In 1983,
“Local Exchange Trading Systems” (LETS) appeared, involving, according to the scanty
information available, over 1.5 million members spread over more than 2500 associations in
around thirty countries, particularly in the West, Latin America and Japan.
In particular systems, such as the Italian time banks, French local exchange systems (SEL)
and the German Tauschringe, the national currency equivalent of the unit chosen is rejected,
as the objective is to stimulate a different value system. Reviving notions that were in force
in the early 19th century, put into practice in Owen’s equitable labour exchange, these
systems transferred value and services completely to work without any kind of deduction. It
is time spent that counts in a framework that reveals a common identity; for it to function
dynamically, involvement in activities should be regularly repeated. To stimulate these
egalitarian and participative relations, regular meetings are held and a spirit of playfulness is
cultivated in the evocative names given to the monetary unit and by the frequency of the
exchange. LETS in Anglo-Saxon countries such as Australia, Canada, New Zealand and the
United Kingdom have a slightly different aim. Like solidarity finance, they primarily challenge
19

On the difference between “market place” (place du marché) and a relation of “clientele ties”, in the context
of the word “market”, see Servet, 2006: 314-316.
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the exclusion that results from monetary orthodoxy, and their action is focused upon the
encouragement of means of payment that can go some distance towards restricting the
money supply. In this context, it is logical for social currency to be partially converted into
national currency and for opportunities to be created for inter-LETS transactions. This is less
about seeking practices based on different grounds than about achieving insertion in
increasing economic flows.
With their rapid expansion, local exchange systems were often interpreted as the vectors
of a spontaneous economy based on mutual help. In 2002, Argentina had over 5 million
members, but this growth only lasted a short time before collapsing. Except for this particular
case, the typical cycle was less irregular. Rapid construction was usually followed by a certain
slowing-down, as happened in France, where the number of SEL stopped growing in 1998,
and then diminished slightly to around 315 for 30,000 members in 2000. These facts meant
that the dream of a new paradigm for society had to be replaced with a more modest
intervention capacity, which helped legitimise initiatives in the economy, irrespective of
capital ownership. From this perspective, local exchange systems are close to other
experiments that have stayed clear from the official currency in the transactions that they
stimulate. Two examples may be given in Francophone countries. The first is that of the
monitored self-production networks that have begun to group into associations:
neighbourhood workshops, collective kitchens, family nurseries, self-built and selfrehabilitated housing, leisure, repairs, etc.20 Support can take many forms and for this
reason, alignments are not immediate but derive from self-production, in the sense of
activities aimed at the production of goods and services for self- and neighbourhood
consumption (Cérézuelle, 2004: 101-108). The second example concerns reciprocal
knowledge exchanges, which were organised into a movement several years ago (HéberSuffrin, 1998: 417). Each of these networks establishes non-hierarchical relations between
suppliers and users of knowledge of all types: “from practical knowledge (such as how to fill
in forms) to classical knowledge (literature, musical instruments) and even technical knowhow (using computer software, cooking, gardening, etc.)” (Héber-Suffrin, 1992). In these two
examples, as in the case of local exchange systems, the associative framework is conceived as

20

See the website of PADES (Self-production and Social Development Programme):
<www.pades.autoproduction.org>.
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“an attempt at constantly re-balancing and creating coherence between the activity and
equality, in a constructive and cognitive tension” (Héber-Suffrin, 1998: 214).

3. A new questioning of the economy
The kinship between initiatives such as the popular economy, proximity services, fair trade,
microfinance and social currencies is confirmed by the existence of multidimensional
experiments that include elements from several. In Peru, Villa el Salvador (a shanty town of
some 350,000 inhabitants near Lima) is a self-governing collectivity, which, in 1987, set up an
industrial park together with representatives of the national government. This pole of
development of the popular economy, involving funding, training, support for
commercialization and technical assistance, generated 30,000 jobs across 8000 small
companies. In Brazil, the residents' association of Palmeiras, a shantytown on the edge of
Fortaleza, became famous with the name of its popular bank, “Palmas,” which supports the
production of handicrafts, clothing, leather goods and cleaning materials, and also a tourist
agency. This solidarity funding (involving a special neighbourhood currency) is complemented
by fair trade in the form of a shop where local producers can display and sell their wares. In
all cases, the establishment of the economic rules takes account of the voice of those who
are usually excluded by the power relations of an economy dominated by the logic of large
groups: women, the lower classes, small producers from the South, etc.
These outbursts of association-building in the last decades of the 20th century were not
about promoting an ideal, unachievable economy.21 The qualifier “alternative”, which had
been such a powerful mobilizing force in the 20th century and was still marked by the
imaginary of rupture, now dissipated, to be replaced by a variety of terms that refer to
different kinds of initiatives.

From alternative to the quest for legitimacy

Over the long term, there has clearly been a shift away from “alternative” visions to a quest
for legitimacy. The first proximity service projects were part of an alternative imaginary. After
21

In this respect, some presentations are too dated and too influenced by the example of local exchange
systems. Thus, Cusin & Benamouzig (2004) make reference to them, though their general assessment has to be
refuted: “the question arises of whether or not this alternative system may be generalized to the market”
(208). When the matter is presented in these terms, the conclusion can only be the invalidation of an
unrealistic project. The choice between “mercantile transactions or the logic of donation?” (to use the authors’
terminology) is clearly biased.
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1968, the “crèche sauvage” movement, which arose in Paris, spread through France and
other countries like Germany, where Kinderlaeden (anti-authoritarian nursery schools) were
created in Berlin. The “crèches sauvages” flaunted their counter-cultural attitude and antiinstitutional aims, rejecting other collective childcare facilities and domination by institutions
considered as niches of the dominant ideology. The “desire to be independent and to be able
to freely formulate the quest for a new form of pedagogical and relational expression kept
existing groups on the margins of public institutions, which were perceived to exert a power
of control and standardization” (Passaris, 1984: 2). In Germany, according to a survey carried
out in 1987 by the National Information and Liaison Office for the Development and Support
of Self-Help Groups, the first generation of self-help groups was built through progressive
differentiations within a dynamic of contestation that sought to produce a counter-society at
local level.
In this perspective, the trajectory followed by these groups is typical of proximity services.
In these childcare facilities, the dark face of the alternative impulse was unexpectedly
revealed: inadequate resources, isolation, the precarious nature of its actions, high volunteer
turnover rate, breadth of responsibilities compared to the gratifications taken from the
experiment. When it ran out of steam, many attempts subsequently disappeared. However,
despite this, their strength lay in the ability to relativize and contextualize the initial utopia,
without giving it up altogether. As the aim was limited to providing services in a very
restricted area, reorientation was easier than in some experiments at community living and
working, where interpersonal conflicts would arise as the planned transformations grew
weaker. In short, the utopian visions became tempered with realism over time, a
development furthered by the economic crisis, which foregrounded concerns such as the
maintenance of accessible collective services and job creation. “On the one hand, it became
more difficult for parents to arrange time to participate in the functioning of the crèches as
well as the money required for self-funding,” while “on the other, the importance of the
stability of regular paid employment was also felt” (ibid.).
Thus, these experiments experienced two waves: firstly, the alternative to mercantile
consumption, and later, a certain realism with regard to questions of employment and social
cohesion. In their search for meaning, they bear witness to a crisis of values expressed at the
end of the 1960s, while through their realism, they internalised the obstacles produced by
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the financial crisis that followed. This dual affiliation is reflected in the reference to general
values articulated with the desire to resolve concrete problems in a particular context.
The first wave of association-building introduced a logic of “voice,” as direct worker and
user participation acquired importance as a way of complementing the participation granted
to the respective representatives. The second wave was more reactive to neoliberalism and
more pragmatic. For this reason, it received an ambivalent response from supporters of the
welfare state, who considered that it often extolled civil society as a substitute for state
intervention. It might be said that the demand for rights of expression on the part of the
citizen was confused with a desertion of the state. However, while the budgetary constraints
on the welfare state played a part in engendering proximity services, they do not entirely
explain the commitment shown by actors from civil society. This is also connected to the
promotion of forms of active citizenship. In addition, most of the initiatives did not entail the
end of state involvement; on the contrary, they sought public recognition. This recognition
began to occur following the studies that described in detail the contents of proximity
services in different EU countries, funded by European pilot schemes for rural development
and innovation (the EC Leader initiative), the “third system” (Directorate-General for
Employment and Social Affairs), regional and local strategies to support local job creation
schemes, and integrated and innovative urban revitalization and restructuring strategies
(Article 10 of the European Regional Development Fund). In total, at least 5000 to 6000
experiments were supported, bearing witness to the gradual visibility of initiatives that had
been overlooked in the past. However, this support did not provide a place in stable budget
lines, due to the market-oriented approach of public actions at European level, which for
many years have confused support for a field of activity with the creation of a new market,
territorial development with aid to companies. Moreover, public regulation focused upon job
creation, preferring to give exemptions to consumers rather than subsidies to the supply, and
gradually abandoning concern with accessibility, which was constitutive of the social services.
Further obstacles to recognition had to do with the social utility and virtually collective
character of proximity services. In fact, many of these services (which were individual, as they
were directed at individual consumers) also offered benefits for the collectivity. The typical
example, which blurs the distinction between individual and collective services, is the case of
childcare. Forms of childcare are very connected to the conception of the role and place of
women in society. These services affect the lifestyle of individuals, and the collectivity
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influences the way apparently individual choices are made. Thus, public authorities are
entitled to intervene in the funding of childcare for small children, for reasons of equity
(including the desire to make this service accessible to as many people as possible) and
quality control, and for external reasons connected to the benefits that this can bring for the
community, such as releasing more women into the work force, not to mention the
educational and preventive role provided by childcare facilities (Fraisse, Gardin & Laville,
2000). The challenge to these initiatives and their respective public interlocutors lies in
designing institutional formulas that take account of the collective benefits created by
particular services, and respect for criteria of social justice and professional equality.
Between individual and general interests, the challenge is to define the criteria of social
utility that create the right to public funding and that may be subject to negotiation,
extending social negotiation to partner associations and local collectivities.
However, the still-weak echo of these initiatives is due to the fact that, as they grow in
size, they revive pre-established models of mercantile or state action. This is the problem of
the different logics operating in these micro-collective actions and in macro-institutional
regulations. The initiatives studied, through micro-collective actions, restore relations
between the social and economic components. The dominant macro-institutional
regulations, for their part, continue to juxtapose economic policies that justify deregulation
measures with the argument of the hardness of international competition and social policies,
which try to attenuate the social fragmentation accentuated by economic policies. Clearly,
inadequacies will persist between actions designed to organise living conditions in
accordance with the reasons for living (De Certeau, 1980) and regulations inherited from an
economic society focused on resolving the problem of scarcity. It is for this reason that, given
the lack of social debate about institutional mediations capable of keep up with the increase
in contemporary uncertainty and the inability of macro-institutional regulations to ensure
social cohesion, micro-collective actions constitute neglected phenomena, despite their
relative diffusion. Paradoxically, the institutional changes that they caused were minimal,
while the questions that they raised touch the fundamental choices of society. The
associations are often accused of fostering job insecurity. However, before calling the actors
into question, would it not be better to question ourselves about the deficit and lack of
public recognition?
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It is not the desire to restrict public action that guides the associative and cooperative
projects mentioned. On the contrary, those in charge of them insist that public action is
indispensable, but add that public policies have to rethink the respective modes of
intervention in order to integrate initiatives that aim at the democratization of society. The
challenge is to define policies that support them because of their contributions, not only on
the economic and social levels, but also on the political level, as they stimulate an
apprenticeship in public life that favours the expression of daily problems.22

A new problematic

None of these initiatives, legally validated in diverse national contexts, may be understood
through the third sector approach that establishes a watertight separation between
associations and cooperatives, something that is being increasingly challenged by reality.
Neither do they fall into the sphere of the previously acquired status of the social economy,
but are distinguished from it by their broader solidarity aims as well as by their character as
enterprises involving multiple parties. The explicit objective of service to the collectivity and
power sharing between the different parties are the two most specific features of the
emerging realities, and this forces us to examine their connection.
But first let us return to the objectives. From the moment economic activities are
established as a means at the service of objectives related to democratic solidarity, the
production of goods and services obeys another logic: it is not decided in accordance with
the prospects of profit but according to whether it suits the common good. The reasons for
the promoters’ commitment lie in the search for benefits for the collectivity that are not
effects induced by economic activity but intentional consequences. Thus, in the case of
biological agriculture, renewable energies or economic integration, environmental and social
costs externalized by other companies become internalized. The objectives chosen by the
actors lead them to assume functions such as local heritage maintenance, environmental
protection or the integration into employment of people with difficulties. In fair trade,
solidarity finance and proximity services, there is also respect for criteria of social justice and
accessibility to services.
The activity is not conceived on the basis of a common pre-existing identity, but through
collective reflection, which helps define it. To achieve the desired objectives, one has
22

This question is developed in Laville (1995: 32-54; 1997).
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therefore to use appropriate means: in this case, those means reside in the grouping of the
parties involved, to specify the coordinates of a supply and demand which, before, were only
latent or vaguely felt. Thus, in proximity services, there are not only asymmetries of
information, as stipulated in the third sector approach, but also uncertainty as to the
construction of the services themselves. The common challenge facing the parties involved in
the project is how to deal with this informational uncertainty in the context of an explicit
quest for social justice – for example, in the equitable access to services or to a “decent” job
(Laville & Nyssens, 2001: 9-21) – or through the social construction of what are called
positive externalities in conventional economics (Fraisse, Gardin & Laville, 2001: 192-207).
From the moment these benefits cease to be a phenomenon induced by economic activity
and become a dimension claimed by the promoters, it is logical that these should be
recruited amongst users and professionals of the activity, along with those partners, as
volunteers, that believe in the legitimacy of the initiative.
Logically, the demand for collective benefits does not attract private investors and the
creation dynamic resides in the mobilization of social capital. We can thus affirm that the
organizing factor (according to Razeto, the factor that determines the objectives of the legal
entity and enables it to be controlled) is, in this case, social capital. This capital may, in
addition, be more specifically termed civic capital (Evers, 2001), as it seeks collective benefits,
activating democratic social ties. While social capital is important in the whole production
process, in the initiatives considered, it becomes the organizing factor of production and
acquires a civic orientation.
This is what the solidarity economy aims to witness, when it insists on the process of
democratization of the economy that gathers all these initiatives. Using Lipietz’s terminology
(2001), “we do it in the name of this” overrides “how we do it, under what status and with
what organizational standards” – i.e., the rules of the social economy. The solidarity economy
has brought to public attention notions of social utility and collective interest, and raised the
question of the aim of activities, something that had been sidestepped in the social economy,
which centred on the relations between activity and actors. On this point, the solidarity
economy goes further than the social economy.
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A dual dimension

The dual dimension, political and economic, demanded by the solidarity economy and
schematized in the diagram below, underlines the need for associative, cooperative and
mutualist experiments to influence institutional commitments. The social economy, centred
on the organizational aspect, has not bee able to counter the institutional isomorphism
created by the division and complementarity between market and welfare state. Centred on
the economic success of the companies that compose it, it has put aside political mediations.
Indeed, as a reaction to the perverse effects of that focus on the economic dimension, the
experiments of the last decade have reinforced the political dimensions of initiatives that aim
to be both citizen-oriented and entrepreneurial. These will have no effect if they are unable
to promote democracy in both their internal functioning and their external expression.
Figure 1: The two dimensions of the solidarity economy

Solidarity economy
(Socio)political dimension

(Socio)economic dimension

Initiatives of civil society pertaining
to the public space due to their
dynamic of “voice”
Hybridization (between participatory
and representative democracies)

Impulse for solidarity by egalitarian
reciprocity
Hybridization (between non-monetary,
non-mercantile and mercantile
economies, between reciprocity,
redistribution and market)

Tensions between
Claims and
propositions
centred on
democratic
innovations

Strong resistance
of power in favour
of reproduction

Tensions between

Institutional
changes

Integrated
socioeconomic
policies

Compartmentalization
of public policies

To admit that the economic success of isolated experiences is not decisive also means
engaging in reflection about the reasons why they encounter so many obstacles to their
diffusion. In this respect, there must be a dominant definition of the economy that
discriminates negatively against them. If this solidarity economy has no right to a full
existence, this is not due to any inadequacy on the part of its actors, but to a more
fundamental reason. Through its dual dimension, the solidarity economy questions the
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categories of the economy at the conceptual and empirical level, refusing to limit economic
phenomena to those that are defined as such by economic orthodoxy. It also questions this
power of delimitation that economic science possesses, and fosters a more general reflection
on the definitions and institutions of the economy. 23
Translated by Karen Bennett
Revised by Teresa Tavares

References
Alcoléa-Bureth, A.-M. (2004), Pratiques et Theories de l’Économie Solidaire. Paris: L’Harmattan.
Autogestions (1981), “Les habits neufs du président Tito: Critique sociale, répression politique et
luttes ouvrières en Yougoslavie,” Revue Autogestions, no. 6. Toulouse: Privat.
Berger, A.; Fraisse, L.; Hersent, M. (2000), “Femmes et économie solidaire,” Sciences de l’homme et
sociétés/ Cultures en mouvement, 31 (October).
Blanc, J. (ed.) (2006), Exclusion et liens financiers. Monnaies sociales. Rapport 2005-2006. Paris:
Economica.
Carvalho, H. Martins de (2002), “A emancipação do movimento no movimento de emancipação
social continuada,” in Boaventura de Sousa Santos (ed.), Produzir para viver. Os caminhos da
produção não capitalista. Rio de Janeiro: Civilização Brasileira, 233-260.
Cérézuelle, D. (2004), “Autoproduction et développement social,” Hermès – “Economie solidaire et
démocratie,” 36, 101-108.
Collombon, J.-M.; Barlet, S.; Ribier, D. (2004), Tourisme solidaire et développement durable. Paris: Les
Editions du GRET.
Coraggio, J. L. (1999), Politica social y economia de trabajo. Madrid/Buenos Aires: Minio y Davila
Editores.
Corpet, O. (1982), “Collectifs d’intervention et mouvements alternatifs,” Communautés, 62 (OctDec).
Corpet, O.; Hersent, M.; Laville J.-L. (1986), “Le savoir sans privilèges,” Revue internationale d’action
communautaire, 15/5, Montreal.
Cusin, F.; Benamouzig, D. (2004), Economie et sociologie. Paris: Presses Universitaires de France.
Dahrendorf, R. (1972), Classes et conflits de classes dans la société industrielle. Paris-La Haye:
Mouton.
De Certeau, M. (1980), La culture au pluriel. Paris: Christian Bourgois.
De Soto H. (1987), El otro sendero. Buenos Aires: Editorial Sudamericana.
Defourny, J.; Favreau, L.; Laville, J.-L. (1997), Insertion et nouvelle économie sociale. Paris: Désclée de
Brouwer.

23

It is in this perspective that it participates in economic sociology, although, as argued by Cusin & Benamouzig
(2004: 12), the latter “refuses to be subordinated to the specific problems of economic theory,” encouraging “a
more general reflection about the role of the economy in modern societies.”

38

RCCS Annual Review, 2, October 2010

The Solidarity Economy

Demoustier, D.; Rousselière, D.; Clerc, J. M.; Cassier, B. (2003), “L’entreprise collective: Unité et
diversité de l’économie sociale et solidaire,” RECMA – Revue internationale de l’économie
sociale, 82(290), 56-73.
Desroche, H. (1976), Le Projet Coopératif. Paris: Editions Ouvrières.
Eme, B. (2005), Sociologie des logiques d’insertion. Processus sociopolitiques et identités, Ph.D
dissertation in Sociology. Paris: Sciences Po.
European Commission (1993), Croissance, compétitivité et emploi. Débats et voies pour entrer dans
le XXIème siècle. Livre blanc de la Commission des Communautés Européennes. Luxembourg
European Commission (1995), Les initiatives locales de développement et d’emploi. Brussels (March).
European Commission (1996), Le premier rapport sur les initiatives locales de développement et
d’emploi. Des leçons pour les pactes territoriaux et locaux pour l’emploi. Working document of
the Commission Services (November).
Evers, A.; Laville, J.-L. (eds.) (2001), The Third Sector in Europe. London: Edward Elgar.
Evers, A.; Bode, L.; Gronbach, S.; Graf, A. (1999), The Enterprises and Organisations of the Third
System: A Strategic Challenge for Employment. National Report Germany, CIRIEC, Working
Group 1, Liège.
Folbre, N. (1997), De la différence des sexes en économie politique. Paris: Des Femmes.
Fraisse, L.; Gardin, L.; Laville, J.-L. (eds.) (2000), Le fonctionnement socio-économique du Troisième
système. Recherche européenne pour la Direction de l’Emploi et des Affaires Sociales (DGV) de
la Commission des Communautés Européennes.
Gardin, L. (2006), Les initiatives solidaires. Ramonville: Erès.
Gardin, L.; Laville, J.-L. (2000), Evaluation de la politique régionale de soutien au développement de
nouvelles activités, nouveaux services. Paris: CRIDA.
Gendron, C. (2004), “Mouvements sociaux”, in J.-L. Laville & A. D. Cattani (eds.), Dictionnaire de
l’autre économie. Paris: Desclée de Brouwer, 395-402.
Glémain, P. (2006), Pour une sociologie économique des finances solidaires. Ecole doctorale
Entreprise-Travail-Emploi, Paris: CNAM.
Guérin, I. (2003), Femmes et économie solidaire. Paris: La Découverte.
Guérin, I. (2007), “Economie solidaire et rapports de genre,” in J.-L. Laville (ed.), L’économie solidaire.
Une perspective internationale. Paris: Hachettes Littératures, 282-304.
Héber-Suffrin, C. (1992), Échanger les savoirs. Paris: Desclée de Brouwer.
Héber-Suffrin, C. (1998), Les savoirs, la réciprocité et le citoyen. Paris: Desclée de Brouwer.
Hirschman, A. O. (1971), Exit, Voice and Loyalty: Responses to Decline in Firms, Organizations and
States. Cambridge, Mass.: Harvard University Press.
Huber, J. (1981), “Projets auto-organisés et réseaux d’entraide,” Futuribles, 40 (January), 31-45.
Inglehart, R. (1977), The Silent Revolution: Changing Values and Political Styles among Western
Publics. Princeton: Princeton University Press.
Jouen, M. (1995), Les initiatives locales de développement et d’emploi. Brussels: Commission
Européenne (March).
Klausen, K.; Selle, P. (1996), “The Third Sector in Scandinavia,” Voluntas, 7(2), 99-122.

39

RCCS Annual Review, 2, October 2010

The Solidarity Economy

Laville, J.-L. (1995), “La crise de la condition salariale,” Esprit – “Vers une société de pluriactivité?”, 12
(December).
Laville, J.-L. (1997), Le travail, quel avenir? Paris: Gallimard.
Laville, J.-L.; Sainsaulieu, R. (1997), Sociologie de l’association. Paris: Desclée de Brouwer.
Laville, J.-L.; Nyssens, M. (eds.) (2001), Les services sociaux entre associations, Etat et marché. L’aide
aux personnes âgées. Paris: La Découverte.
Leichsenring, K. (1997), The Role of the Labour Market Service in Supporting Non-Statutory Childcare
Providers. Vienna: European Centre for Social Welfare Policy and Research.
Lewis, J. (2003), “Gender and Welfare State Change,” European Societies, 4(4), 331-357.
Lipietz, A. (2001), Pour le tiers secteur. L’économie sociale et solidaire pourquoi et comment. Paris: La
documentation française-La Découverte.
Lorendahl, B. (1997), “Integrating the Public Sector and Cooperative Social Economy. Towards a
Swedish New Model,” Annals of Public and Cooperative Economics, 68(3).
Mance, E. (2006), “Consommation solidaire,” in J.-L. Laville & A. D. Cattani (eds.), Dictionnaire de
l’autre économie. Rev. ed. Paris: Folio-Actuel, Gallimard.
Melucci, A. (1983), “Mouvements sociaux, mouvements post-politiques,” Revue internationale
d’action communautaire, 10/50 (Autumn), 13-30.
Mothé, D. (2004), “Autogestion,” in J.-L. Laville; A. D. Cattani (eds.), Dictionnaire de l’autre économie.
Paris: Desclée de Brouwer, 53-60.
Navarro, Z. (2002), “‘Mobilização sem emancipação’ – as lutas sociais dos sem-terra no Brasil,” in
Boaventura de Sousa Santos (ed.), Produzir para viver. Os caminhos da produção não capitalista.
Rio de Janeiro: Civilização Brasileira, 189-232.
Neveu, E. (1996), Sociologie des mouvements sociaux. Paris: Repères – La Découverte.
Nyssens M. (2006), Social Enterprise between Market, Public Policies and Civil Society. London:
Routledge.
Passaris, S. (1984), La participation parentale dans les modes de garde de la petite enfance, 4 vols.
Paris: CIRED, Ecole des Hautes Etudes en Sciences Sociales.
Pestoff, V. (1998), Beyond the Market and State: Social Enterprises and Civil Democracy in a Welfare
Society. Aldershot, UK: Ashgate.
Pestoff, V. (2004), “The Development and Future of the Social Economy in Sweden,” in A. Evers; J-L.
Laville (eds.), The Third Sector in Europe. Cheltenham, UK: Edward Elgar, 63-82.
Prouteau, L. (ed.) (2003), Les associations entre bénévolat et logique d’entreprise. Rennes: Presses
Universitaires de Rennes.
Quijano, A. (1998), La Economia Popular y sus caminos en America Latina. Lima: Mosca Azul Editores.
Razeto, Luis (1993), Empresas de trabajadores y economia de mercado.Santiago de Chile: Ediciones
PET.
Richez-Battesti, N.; Gianfaldoni, P.; Gloukoviezoff, G.; Alacaras, I. R. (2006), “Quelle con- tribution des
banques coopératives à la cohésion sociale des territories. Une approche en termes
d’innovation sociale,” paper presented to the 20th Conference of ADDES, 7 March, Paris.
Ritimo-Solagral (1998), Pour un commerce equitable. Paris: Éditions Charles Leopold Mayer, La
Librairie Fondation pour le Progrès de l’Homme.

40

RCCS Annual Review, 2, October 2010

The Solidarity Economy

Rodriguez, C. (2002), “A procura de alternativas económicas em tempos de globalização: O caso das
cooperativas de recicladores de lixo na Colômbia,” in Boaventura de Sousa Santos (ed.), Produzir
para viver. Os caminhos da produção não capitalista. Rio de Janeiro: Civilização Brasileira, 329367.
Scholnik, M. (1984), “Les organisations économiques populaires et la vie quotidienne,” Nouvelles de
l’écodéveloppement, 31, supplement to MSH information (December).
Schumpeter, J. A. (1943), Capitalism, Socialism and Democracy. London: Allen and Unwin.
Servet, J. M. (2006), Banquiers aux pieds nus. La microfinance. Paris: Odile Jacob.
Taylor, M. (2004), The Welfare Mix in the United Kingdom. Cheltenham, UK: Edward Elgar.
Touraine, A. (1978), La voix et le regard. Paris: Seuil.
Verano, F. (2001), “La economia solidaria una alternativa de desarrollo con equidad y iusticia social
para construir la paz – un aporte para la reflexion y accion.” Bogotá: COLACOT (available online
in http://groups.yahoo.com/group/rgses/files/ Economa1.doc).
Vienney, C. (1980-1982), Socio-économie des organisations cooperatives. Paris: Éditions CIEM, 2 vols.

41

RCCS Annual Review, 2, October 2010: 42-56

Pedro Hespanha
School of Economics and Centre for Social Studies, University of Coimbra, Portugal

From the Expansion of the Market to the Metamorphosis of Popular Economies *
Recognising the existence, in this context of crisis, of widespread dissatisfaction with an
economic and social system which is blind to social inequalities, insensitive to the social effects
of unbridled competition, and complacent as regards the depredations wrought on nonrenewable resources, this article reflects on the persistence of economic forms differing from
the capitalist system, which exist alongside it, as well as on the emergence of social
movements and practices of resistance to the logic of this system, as is the case of the
solidarity economy. The article goes on to ponder how these forms can serve as a basis for a
far-reaching paradigm change, and thus contribute to a fairer system, better equipped to
match resources to needs and maximise human and social well-being.
Keywords: Popular economy; solidarity economy; economic rationality; economic sociology.

1. The capitalist economy and other economies
There is widespread and increasing dissatisfaction with the capitalist economic system, in
particular in its neoliberal form, for a great variety of reasons: its blindness to social
inequality, its insidious and excluding globalisation through international production chains,
the relocation of employment on a global scale, its insensitivity to the “processes of creative
destruction” which exhaust resources prematurely, the social costs of the deregulation of
labour, the squandering of non-renewable resources, the creation of artificial needs, and
ultimately the “corrosion of character” of the economic agents themselves. This
dissatisfaction often gives rise to a search for alternative solutions, revaluing economic
practices based on principles other than competition and profit and envisaging a society in
which the radical separation between the economic and the social might be replaced by
ways of adjusting resources to needs in an integrated manner capable of maximising human
and social well-being.
In order to think differently, it is necessary to begin by relativising the dominant economic
theory, its presuppositions and its limitations, deconstructing its image as the only possible
explanation for materially based social relations. This is achieved, from the outset, by
interrogating the legitimacy of the object of economics – economic phenomena or facts
separated from other aspects of social life.

*

Article published in RCCS 84 (March 2009).
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Societies live and reproduce themselves through very complex and different relations
that can only be compartmentalised by the academic disciplines through abstraction and
simplification. They are complex relations in the sense that within them ethical and religious
aspects are combined with political aspects (power inequalities, processes of domination),
sociological aspects (social structuration, social differentiation) and economic aspects (the
production, exchange and distribution of goods and services).
An object is “disciplined” whenever an area of knowledge wishes to impose a particular
view of social phenomena and social relations and generalises it to include the entire field.
The efforts of Gary Becker’s rational choice theory to impose itself on other fields within the
social sciences such as government, affective relationships, family life or education, without
making any distinction between what is rational and what is social in human actions, has
been termed economic imperialism by Kenneth Boulding (Boulding and Tapan, 1972).
The official “science of economics” (conventional, orthodox, institutionalised, dominant,
neoclassical), therefore, presents itself today as the only legitimate means of understanding
the phenomena and relations we designate as economic, and claims that the other sciences
that have emerged to dispute its object are only capable of explaining certain particularities
that escape the interpretative model of economics, without calling it into question. It is as if
there were a legitimate division of academic labour in which the economists concentrate on
the elementary functions of production and consumption, leaving the other cultural
dimensions of human behaviour (i.e., the moral, ethical, religious, political dimensions, etc.)
to the remaining social sciences.
However, this stance would clearly appear to be illegitimate at present. Firstly, within
economic theory other views of the economy also exist which diverge radically from the
neoclassical model. This is the case, for example, with the institutionalist trends which
recognise that perfect calculation, self-contained rationality and pure cognitive models do
not exist. The economy is impure in the sense that its logic is limited by the “institutions,
ways of thinking and acting that people create to face the uncertain and the unexpected”
(Reis, 2007). Secondly, the contribution made by other disciplines towards understanding
the phenomena of social life (the economy as a “living process”) is not residual or merely
instrumental to the models conceived of by official economics (Cattani et al., 2008). On the
contrary, the reductionism of these models – which translates, for example, into
considering any behaviour that is different from the typical behaviour of homo oeconomicus
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to be “irrational” or “perverse”, such as the observations of Gregory King in the 17th century
on the elasticity of supply and demand amongst the peasantry, or the masking of the
limitations of the knowledge produced by econometric models that resort to the ceteris
paribus assumption – has been compensated for by the decisive theoretical contributions of
other disciplines.
Karl Polanyi has provided the best formulation of the problems that emerge when we fail
to take into account the processes involved in the consolidation of capitalism as the
dominant economic system and its links to the modes of production, transformation and
exchange that it came to dominate (Polanyi, 1944). In distinguishing four principles of
economic

behaviour

revealing

different

rationales

–

householding,

reciprocity,

redistribution and the market − Polanyi helps us to understand the plurality of economic
forms over time and in the present day. As he explains, history and ethnography have
experienced various kinds of economies.
Close observation enables us to recognise the co-existence of at least three forms of
economy in contemporary societies: the mercantile or market economy, the non-market
redistribution economy (run by the state) and the non-monetary economy, based on simple
local exchange and reciprocity. We may argue about the role played by these different
forms in the reproduction of market capitalism and accept that capitalism has a very
powerful inclusive capacity that enables it to incorporate non-standard systems, but it can
hardly be said that these do not contain risks for capitalism, that they cannot transform
themselves, under certain conditions, into factors of resistance and contradiction that
diminish their role in reproducing capital.
Many studies on peasant farming communities show that an economic system that was
never dominant in any way may survive for centuries and maintain its essential rationale:
the broad-based survival of families living in a community through careful management of
resources and a solidarity generated by shared threats. A kind of moral economy, based on
customs and past experiences, functions as a protective shell and reduces the disintegrating
impact of the dominant economic system, whether feudalism, capitalism or actual socialism
(Lipton, 1968; Tepicht, 1973; Scott, 1976; Popkin, 1979).
The disintegration of social relations based on reciprocity and mutual self-help never was
complete, and therefore the peasant systems have experienced a process of change, yet
have resisted. What can be seen in them may be extended, with no major changes, to other
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forms of popular economy that share the same locally-based sociability, reinforced by
shared knowledge, the transparency of roles, and trust, expressed in collective actions of a
popular nature. It is true that the weapons of the dominant system are very powerful and
include a significant measure of manipulative ideological processes. In the case of
capitalism, the incentive towards societal individualism (being a free-rider) or possessive
individualism (being an owner), the devaluing of interpersonal trust (“never mix business
and friendship”), the instigation of the unrestricted consumption of material goods as
means of achieving personal happiness, are all tools used to domesticate alterity and
homogenise behaviour under the aegis of a market logic.
Faced with this scenario of contradictory forces, the question of the relative autonomy of
non-capitalist economies is an open one, subject to empirical proof. The persistence or
emergence of social movements and practices resisting the logic of the capitalist system of
today, as is the case with initiatives within the solidarity economy (in particular the more
organised ones), do not escape the risk of being made invisible and becoming “wasted
experience”, but nevertheless may serve as the basis of a profound paradigm change,
undermining the conditions for the reproduction of the capitalist market system. We do not
know if processes such as the solidarity economy, which establish themselves as
alternatives to the standard economy, are capable of unleashing a transformation in
society, but the fact is that such processes cannot be silenced or wasted.

2. Trajectories of the popular economies
We know how, in order to establish and consolidate itself, capitalism had to destroy or
subvert the economies that preceded it. This process took centuries and was marked by
events that dramatically changed the lives of individuals and the communities in which they
lived, attacking the bases of their economic reproduction, including


the expulsion of peasants from their land by the enclosure laws in England,
remembered by Marx in Vol. 1 of Capital;



the proletarianisation of the expelled peasant families and their wretched working
conditions in English cities during the industrial revolution, described by Engels in The
Condition of the Working Class in England and by Charles Dickens in Hard Times;

45

RCCS Annual Review, 2, October 2010



The Expansion of the Market and Popular Economies

the control over the autonomy and the gradual submission of artisan labour to
capital, as exposed in the unpublished chapter of Capital and praised by Adam Smith
in The Wealth of Nations;



the gradual privatisation of communal goods which were the basis of the survival of
peasant communities, well documented, in the case of Portugal, in the work of Albert
Silbert (1978);



the destructuring of local economies due to the expansion of capital markets, a
process clearly evident in the Memórias Económicas da Academia das Ciências de
Lisboa at the end of the 18th century that has continued uninterrupted up to the
present day, with periods of particular intensity, such as European integration or the
imposition of structural adjustments on developing economies resorting to aid from
the World Bank or the IMF.

This process of change did not take place without encountering resistance and conflict,
the memory of which has also been preserved. There were the countless peasant revolts
from the dawn of capitalism to the present day, the struggles of the workers’ movement
since the 19th century for better working conditions and pay, the anarchist movement
against the state and the institutions that stifle freedom and control ways of life, the leftwing democratic or socialist thinkers who have questioned the political legitimacy of
governments and institutions that promote capital, inspiring the formation of parties with
the same ideology, and the cooperative and mutualist movement, working class in origin,
which broke the stranglehold of the entrepreneurial organisation of labour and encouraged
the weaker sectors of society to form associations to provide for their own needs.
In destroying and subordinating anything that was alien to it, this developing hegemony
of the capitalist economy raises an important question which I would like to deal with in the
second part of this paper: the vitality and autonomy of the forms that present themselves
today as alternatives. I do not intend to approach this question systematically and
exhaustively, scrutinising the processes of resistance and transformation of pre-capitalist
economies, listing the factors involved in their disintegration or resilience, redefining the
limits of their autonomy vis-à-vis the capitalist market rationale or distinguishing what is still
alternative in them. I intend to limit myself to reflecting on the trajectories of change in the
forms that have most resisted capital, which I will broadly term the popular economies, thus
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including peasant and working class situations, local economies, artisan and small family
production, and popular economic skills.
With regard to this universe, I aim to show that trajectories are based on two main
strategies: the first involves the adaptation of the actors to the capitalist market system,
using the position held in the popular economy or informal economy as a resource, whilst in
the second the actors maintain their position in the popular economy, using the market and
the informal economy as a resource. What these strategies have in common is the fact that
the actors are playing two games simultaneously, assuming hybrid (if not contradictory)
behaviour, and are subject to processes of identity reconfiguration. In either case, the
results do not always correspond to the planned strategies or else denote an alteration in
strategy as changes unfold. It is therefore relevant to add a third trajectory, which may lead
either to the return of the agents to the status of an alternative to the capitalist model or to
the conversion of their popular economy into capitalism.
The empirical evidence on which my reflections are based is the result of studies
conducted in Portugal, either by myself or in which I have been involved, and includes past
studies of peasant communities and small-scale production, and more recent studies on
unemployment, precarious employment and micro entrepreneurialism (Hespanha, 1990,
2000; Hespanha et al., 1990, 2002a, 2002b, 2007; Sousa et al., 2007; Portela et al., 2008).
I will begin by analysing the economics of these micro-entrepreneurs in order to
emphasise the fact that two previously mentioned strategies can be found among them and
that, during the course of creating a business or a company, the strategic orientation may
change. Some implications of this fact, which I anticipate already as a conclusion, are that
the micro-entrepreneur is not automatically a potential capitalist (he may be a maximiser of
well-being but not necessarily a maximiser of profit), that it is very difficult to rise from
being a micro-entrepreneur to a major entrepreneur (as the market is implacable towards
entrepreneurs who do not maximise profit), that a small business is almost always the
result of the cooperation of many people, and that the experience of someone who has put
together a business may be extremely useful for a collective venture based on solidarity.
Following this, I will focus on small informal business activities as a base for more
established enterprises and, finally, will discuss the collective forms of microentrepreneurialism guided by the aims of cooperation and solidarity.
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2.1. The economics of micro-enterprises
Micro-enterprises or small businesses are particularly widespread in societies in which
small-scale production proliferates, with few links to the market, driven by a non-profit
based rationale and developed by people with limited resources, as is the case in Portugal
and in the majority of southern European societies. It is enough to note the high levels of
self-employed business activities in these countries (Portugal, 21%; Spain, 19%; Italy, 29%;
Greece, 32%, as opposed to 16% in the UE25)1 and the preference for self-employed status
(Portugal, 62%; Spain, 56%; Italy, 55%; Greece, 52%, as opposed to 45% in the UE15)2 to
deduce that we are looking at situations that do not correspond to the ideal business
model.
Official statistics usually designate micro-enterprises as businesses which employ up to
10 people. In 2005, they represented 92% of the total number of companies in the EU,
employing 30% of the workforce and corresponding to 21% of total added value. In
Portugal, there is an even greater number of micro-enterprises in the non-financial sector,
representing 93% of the total number of companies, corresponding to 42.7% of the total
number of employed workers and 30.6% of the added value.
According to the same source, the average number of employees per micro-enterprise
was 1.7 people, and the proportion of businesses run by only one person was particularly
high in certain areas (transport and communications: 64.2%; hotel and catering: 64.6%;
trade and repairs: 73.8%; and real estate: 85.4%). Companies with up to 4 employees
represented 79% of the total for micro-enterprises in the combined business areas.
When these companies and their entrepreneurs are analysed, the most obvious aspect
that emerges is that they do not share all the attributes of the typical business model for
entrepreneurialism recognised by standard economic theory, that is, the creation of value
(Say, 1821), innovation and change (Schumpeter, 1934), the search for opportunity
(Drucker, 1985) and confident management, envisaging and assuming risk or uncertainty
(Knight, 1921). In fact, many of the businesses created by single individuals or small
collectives do not obey all the theoretical requirements: either they do not create value
since they are based in traditional areas of business, or else do not represent any innovation
in terms of management and product, or do not result from any ability to seek out
1

Eurostat, “SMEs and Entrepreneurship in the EU”, Statistics in Focus – Industry, Trade and Services (24/2006); and “Key
Figures on European Business 2006”, Statistical Pocketbook.
2
EC, Flash Eurobarometer: Entrepreneurship (June 2004).
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opportunities but are instead an option induced or chosen as an alternative to another less
viable one, such as working for someone else, or, finally, they do not display any confidence
on the part of the entrepreneur, who appears very attached to a cautious, routine style of
management.
The decision to create a company – the choice of self-employment rather than working
for others – may result from one of two kinds of economic drives: either the drive to take
advantage of a business opportunity or the pressing need for an income which cannot be
obtained in any other way. Hence the classic distinction between opportunistic
entrepreneurship – in the sense proposed by Schumpeter (1934), which includes individuals
with entrepreneurial abilities who detect a potentially lucrative business opportunity, and
have a greater understanding of technologies and/or markets, greater management skills,
less aversion to risk, or other personal characteristics which makes them more attracted to
the idea of self-employment – and necessity entrepreneurship, including individuals who, in
the absence of opportunities to work for others or, at least, jobs suited to their specific
skills, opt for self-employment not because they have discovered a business opportunity but
due to a lack of more favourable alternatives for their survival. In the latter case, the
individual is pushed towards self-employment, seeing it as a refuge from unfavourable
conditions in the employment market.
A study conducted in Portugal (Portela et al., 2008) found that, at the outset, the
situation of micro-entrepreneurs was very different with regard to employment status, and
the idea of creating a business was therefore based on diverse motives. From the point of
view of employment status, when the idea of a business presented itself, the microentrepreneurs in the study fell into different categories: unemployed in search of a new job,
unemployed in search of a first job, salaried workers, workers in family businesses and selfemployed individuals.
Within the category of the unemployed in search of a new job, it was possible to
distinguish situations in which individuals had lost a job without wanting to, and others in
which they had voluntarily left the job they had. In the first case, self-employment was
considered either as the last resort in the face of the lack of salaried work, or as an
opportunity to a desire to work for oneself, given that a reasonable proportion of the
necessary conditions could be met (e.g. having experience as well as professional
qualifications, a network of “contacts”, the opportunity to resort to institutional financial
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support, etc.). In the second case, the voluntary abandonment of work corresponded to
motives that were also very specific, such as reconciling working life with caring for
children, escaping from a precarious employment and/or moral harassment in the
workplace or the search for an independent working life and therefore a greater level of
satisfaction. From the point of view of motivation, in both cases either the presence of the
previously defined necessity entrepreneurship or opportunistic entrepreneurship may be
detected.
In the case of the unemployed seeking their first job, the main concern was to find,
“grab” and hold onto an alternative to the lack of salaried work, clearly showing the
presence of necessity entrepreneurship. Amongst the micro-entrepreneurs who had been
salaried workers, the situation of those who created a business with the aim of getting out
of this situation was clearly different from that of those who created a business without this
intention, and were seeking to combine both conditions. In the first case, the motives were
to find greater work satisfaction and to recognise that they had the necessary abilities to
“fight” for self-employment, but also to find a business “opportunity” and to recognise that
the conditions were in place to put it into practice (e.g. experience and professional
qualifications, a network of “contacts”, own financial resources, the possibility of obtaining
a bank loan, etc.). In other words, the motivation had as much to do with necessity as with
business opportunity. In the second situation, the concern to combine the status of
employee with that of entrepreneur resulted, in one case, from a solidarity-based motive
(accepting an invitation to lead a cooperative of female craft workers in order to help them
and, at the same time, contribute towards development in the region), whilst in another
case it was the desire for more income in addition to the amount earned from salaried
employment and, in a third case, the desire to put an old business idea into practice without
abandoning the career the person had been building as a salaried worker. The latter case
denotes a clear choice of opportunistic entrepreneurship.
There were also situations in which micro-entrepreneurs were already working in family
businesses or in their own businesses. In the first situation, the creation of a new business
corresponded to the desire or the need for independence from the family, coinciding with
starting one’s own family, or even a firm desire for personal autonomy. Once again, the
different cases show that motivation oscillates between adverse integration and business
opportunity. In the second situation or, in other words, when it was a matter of creating a
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new business after previously running one, the motive may be expansion into another area
of work (e.g. a freelance masseuse who wants to sell natural products and therefore opens
a herbalist’s store), expansion to include a complementary activity, due to the success of
the former (producing what was formerly only sold, or selling what was previously
produced only for self consumption), taking one more step forward in a successful
trajectory (e.g. closing a take-away establishment to open a restaurant in larger premises),
continuing to do what one enjoys on an independent basis, or even looking for a new
challenge when the former business no longer offers personal fulfilment. In any of these
cases the motivations correspond to a desire to grow by taking advantage of opportunities.
However, there are also rival motivations, such as setting up the business in separate
premises in order to improve working conditions or enjoy greater autonomy by leaving a
previous business after misunderstandings with partners. In these cases the change does
not correspond to an impulse towards entrepreneurship, but to a means of solving previous
work-related problems.
In general, from amongst the 70 cases of micro-entrepreneurialism studied, there is a
balance between situations based on necessity and those based on opportunity, although
we are aware that it is not always easy to classify motives. This is sufficient for us to
conclude that the diversity of microenterprises clashes with the prevailing concept of the
entrepreneur and entrepreneurship, and that the variant of necessity entrepreneurship
would find it hard to pass the test for the attributes required by this concept.
We may, however, take things further and see in these differences not only a question of
motivation but, above all, a question of economic rationale. To simplify once again, our
assumption is that some small businesses are part of an economic logic that is typical of the
domestic economy, the popular economy or direct small-scale production which are based
on the principle of maximising well-being and the economic reproduction of the group
instead of maximising profit, as the capitalist market rationale does. There are many
indicators which favour this hypothesis in the cases studied: recourse to paid or unpaid
work outside the family using primary solidarity-based networks; the total or partial
informality of market relations, relations with institutions and relations with the
community; the relative lack of distinction between the domestic economy and the
entrepreneurial economy; a retreat into self-sufficiency in times of crisis, limited ambitions
and the overriding importance of security.
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We may even question whether micro-entrepreneurialism is an adequate concept to
define business practices motivated by necessity or by limited ambitions and whether, in
using the concept of micro-entrepreneurialism, we are disregarding aspects of these
practices that actually explain their existence, such as the subsistence ethos, the logic of
security or their status as a way of life.
Given that the entrepreneurial spirit is not an innate characteristic of individuals, it
results primarily from socialisation in environments with a strong entrepreneurial culture
and implies a predisposition to tackle risks. Thus, it is easier for some rather than others to
become entrepreneurs or set up their own business. In a very schematic way, it is the
entrepreneurs who emerge from the popular economy – whether small agricultural
producers, artisans, or poorly qualified workers – who are more distanced from the model
that the economy intends to stimulate and support, precisely because they are more
removed from those environments.

2.2. The informal economy
The informal economy represents a very favourable context for the development of small
businesses and, more importantly, frequently corresponds to a period of consolidation in
these businesses and to a strategy for the acquisition of entrepreneurial practices, leading
later to the appearance of new activities in the formal sector of the economy.
The ILO defines these small business activities in the informal sector as goods and
services production units whose primary aim is to create employment and income for the
individuals involved. They are characterized by their low level of organisation and small
scale, by little or no division between labour and capital as factors in production and by the
fact that labour relations, where they exist, are based in most cases on casual work, kinship
or personal and social relationships rather than on contracts with formal guarantees (OIT,
2006).
The negative aspects of these informal enterprises are well-known as they almost always
constitute the better-known aspect of the phenomenon: their illegal nature (noncompliance with laws and regulations); their fraudulent nature (not contributing to
government revenue by evading taxes); the fact that they practice unfair competition
(competing unequally with formally established companies by avoiding the costs to which
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the latter are subjected); their potential criminal nature (some informal activities are
criminal or illegal due to deliberate tax evasion).
However, informal activities, especially those on a small scale, are, for the most part, the
only viable alternative for many people, representing an opportunity to earn an income for
those who would otherwise be without any means of support. Rather than there being a
kind of preference for the informal on the part of these individuals, it is evident that the
informal economy is their most rational choice. For a person with no resources (not just
financial, but also educational or social) the formal solution may be unfeasible. The
uncertainty surrounding the success of a business makes investment in its formal
constitution (authorisations, permits, taxes) prohibitive and highly risky. The tax and social
security system and the labour laws are too restrictive or complex for such small-scale
ventures. Moreover, if clients are not established, and given that the commercial climate is
very often hostile to the setting up, growth and development of businesses, a temporary
period of informality is seen as the best way of reducing the risk of not having customers
and not mastering the market. Finally, the lack of material resources and ownership of
property limits responsibility and prevents access to institutional credit, opening the door to
fiduciary loans through primary social networks. Only these kinds of reasons can explain the
insecurity and risk borne by informal entrepreneurs, such as tax fines, confiscation,
penalties for economic crime, conviction for illegal practices, etc.
The restructuring of economies and labour markets has favoured the growth of informal
activities, even in the more developed countries. There is an awareness nowadays on the
part of governments that these activities play an important role in adapting to crisis
situations, and therefore they are assessed less negatively. In some countries attempts are
even made to offer some measure of protection to the informal sector without promoting
it, specifically by offering greater incentives to informal businesses by reducing costs and
increasing benefits in order to make them become, and remain, legal. Anyone wishing to set
up a small business does not, in general, have access to marketing services, training in basic
skills or technology transfer. One recent guideline involves making it easier to access these
services and to help formalise companies.
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2.3. The solidarity economy
This category includes all forms of productive associations of workers which function as an
alternative to unemployment, lack of income and marginalisation by the labour market.
Falling into the area conventionally termed self-managed and cooperative, they are
characterised by a set of principles that distinguish them from other forms of
entrepreneurialism. These include self-management and cooperation in the workplace,
participation, egalitarianism, self-sufficiency, human development and social responsibility
(Gaiger, 2004: 11). Their philosophy is one of solidarity, not money or administrative power
(Laville, 1994: 30).
The relationship between the solidarity-based and entrepreneurial aspects of these
initiatives is explained by the need for new forms of association during a period marked by
economic globalisation, the system of production chains and the crisis in waged work, and
by a concern to evade massive unemployment and the social exclusion of workers which
these factors have created, especially in the periphery of the world system. The
entrepreneurial solution represents valuing both the advantages of cooperation, with the
aim of improving living conditions, and the economic efficiency that results from a more
appropriate and flexible use of resources, including labour.
The solidarity economy has developed greatly on a worldwide scale, even in developed
countries within the European Union, such as France, Italy, Belgium and Spain. Its most
distinctive characteristic is the plurality and newness of its forms: old and new forms of
cooperatives and mutual societies, social and charitable organisations, social and solidaritybased companies, self-managed and alternative companies, collective initiatives for
housing, local exchange systems, fair trade, solidarity-based financial institutions,
production-consumption and other rural initiatives, employment integration companies and
other kinds of initiatives within the solidarity economy run by the unemployed, women,
ethnic minorities and other socially or economically disadvantaged people (ibid.).
As a rule, these initiatives mobilise a wide variety of resources and it is not unusual for
them to benefit from significant support from public bodies, specifically the local
authorities, precisely due to their capacity to find a solution for problems which
conventional public policies cannot resolve. Their relationship with civil society and the
state is therefore quite close, but is governed by the principles of solidarity and mutual
recognition.
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In Portugal, collective and solidarity entrepreneurialism is still frail, despite the very rich
experience of the second half of the 1970s which combined the effects of an acute crisis in
the entrepreneurial sector (companies closing down, decapitalisation, abandonment) with
the aspirations of workers for self-management. Currently, the autonomous association
models for the production of goods and services are clearly subordinate to public bodies in
terms of their strategy for promoting micro-entrepreneurialism, whilst at the same time
lacking other forms of indispensible support in civil society that may help implement viable
projects. Perhaps for this reason micro-enterprises in Portugal are predominantly initiatives
set up by individual workers.
Whatever the case may be, the typical trajectories of the agents of the popular economy
– in other words, their conversion to individual micro-entrepreneurs, informal workers or
entrepreneurs, or solidarity-based entrepreneurs – do not impair their integration into the
market, and can even be understood as a common strategy for escaping adverse integration
into the capitalist sphere of the market.
These trajectories are therefore reversible in the sense that the actors may have to
retreat in order to readjust their strategies. This frequently happens with those who
become involved in businesses and see them fail due to a lack of conditions to meet the
competitive standards of the market, resulting, for example, from an aversion to risk or a
lack of availability to respond to the volume of work demanded by the market.
It is in these situations that the solution of the collective or solidarity-based production
formulae becomes attractive. However, to achieve this, it is necessary for this option to be
supported and stimulated by suitable policies, and for organisations to ensure that the use
of market-dependent labour does not create hidden forms of proletarianisation.
Translated by Sheena Caldwell
Revised by Teresa Tavares
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The Narrow Tracks of the Portuguese Economy: Labour, Production, Businesses and
Markets*
This text starts with the theoretical premise that diversity is an essential feature of the
organization of economies, a position that diverges from the globalist views that have
predominated in the social sciences. It moves on to analyse the Portuguese economy through one
of its central characteristics, the extensive use of the workforce, arguing that the availability of
labour has not led to good entrepreneurial organization, since innovation and inclusion are
lacking. Labour is, therefore, the basis of growth, though not of fair redistribution. The dilemmas
of the Portuguese economy are additionally affected by what occurs in its limited export markets.
Keywords: Portuguese economy; labour; growth; inequalities.

Cold Blood was so disdainful that he even scorned God.
He explained: “I don’t trust ubiquitous blokes.”
José Eduardo Agualusa, Barroco Tropical, p. 54

1. Introduction: National specificities and recognition of diversity
Analyses of the Portuguese economy frequently raise questions and perplexities that justify
careful attention to its specificities. Although questions about the particularities of case
studies do not curry favour with established economic views, which value market
determinisms and the homogenizing tendencies of so-called “globalization,”1 the truth is
that studies into the specific aspects of certain development models have always had a place
in advanced research, contributing to an attitude that is more critical, informed and
enlightening.
This is perhaps a crucial moment for the relaunching of proposals concerning the
inevitable variability of forms of economic performance (see, for example, Jackson & Deeg,
2006 or Hall & Soskice, 2001), the need to attend to the characteristics – both positive and

*

Article published in RCCS 85 (June 2009).
I have argued elsewhere (most recently in Reis, 2007) that the contemporary social sciences have been
hijacked by a “globalist” paradigm that overemphasises international mobility and the rationality of large-scale
actors, neglecting the uncertainties, contingencies and territorial capacities that exist on different scales. This
“globalist” view, which is essentially theoretical and epistemological, should be distinguished from the concrete
globalization phenomena that it overvalues, which are partial and limited, and therefore much less important
than territorialized aspects. This distinction between “globalization” and “globalism” is becoming increasingly
relevant in various areas of the social sciences, which have emphasised the fact that the intensification of
interdependencies between world realities (“globalization”) is one thing and the theoretical or ideological
narrative about that process (“globalism”) another.
1
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negative – of each mode of development and the conditions that may be associated to the
launch of new models for the reconstruction of economic and social organization,
dramatically thrown into crisis by giddy beliefs that glorify the market, the financial
dimension and the notion that the economy can be dissociated from production, wealth
generation and the production of collective values.
There is no lack of quality references (for example, Levi & Temin, 2007) to demonstrate
that good economic performance requires a stable healthy relationship between growth
processes, inclusive forms of employment and the consolidation of equality. Similarly, there
is no lack of good references to support the idea that there are routes to economic
development that involve the search for appropriate modes of development (Rodrik, 2008)
and appropriate institutions — which might mean better adjusted combinations of state and
market, or in more rigorous terms, progressively denser institutional configurations that can
reinvigorate the economy and society and even constitute forms of “refraction” of the forces
that point to simple dilutions in the world economy.
It is certainly not by chance that, despite the place obsessively (or better, uncritically)
occupied by the word “globalization” in the language of the social sciences, the most lively
debate has always derived from the interest in national models of capitalism, the
institutional differentiation that they entail and the margins they ensure for the production
of social innovation. It was thus that the German version of capitalism aroused interest in
the 1960s, the Japanese style in the 1980s, and that today we regard the Nordic model as
the form of economic and social organization more able than the others to deal with the
crisis and launch new perspectives concerning the reconstruction of collective life.
This text is only one more point in a continuous line of attempts to observe the “interior
architecture” that shapes the Portuguese economy (see Reis, 2007) and that has for some
time led many of us at the Centre for Social Studies, University of Coimbra, to adopt
Immanuel Wallerstein’s term semiperipheral in discussions about the Portuguese
specificities, whether social, political, cultural or economic (see Santos, 1993).
I believe that we should keep returning to questions of this nature, and this is what I shall
try to do here. My aim is to analyse a set of features that I think are essential to understand
the way in which the organization of the Portuguese economy has been evolving, both
internally and externally.
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From the internal point of view, Portugal is a labour-intensive economy, as I have
repeatedly pointed out, a fact that distinguishes it significantly from many others, including
those that are most similar to it. This circumstance compels us to question the way
companies and organizations integrate labour resources in the wealth creation process, for it
is well-known that growth has been essentially dependent upon the incorporation of more
people into the labour markets, rather than upon the promotion of positive organizational
rationales, which could lead to relative increases in productivity.
It should be added that real labour costs per product unit have kept pace with the
development of GDP per worker (over the last decade, the GDP grew 2% a year, on average,
while workers’ pay increased by 1%), which has enabled growth, unpressured by labour
costs, to be based on more work.
In addition to the “protection” that labour availability has conferred on the functioning of
the economy, there has also been favourable differential growth in the so-called sector of
non-tradable goods,2 i.e., those that are sheltered from foreign competition and from a
necessarily competitive relationship with foreign markets. Our exports are lacking in
dynamism and have problems relating to other markets; indeed, the geography of Portugal’s
foreign economic relations has become quite narrow.
The distinction between internal and external levels is of course a simplification (which I
shall attempt to attenuate at the end of the article). Similarly, to paint a complete portrait of
an economy would necessarily require much more data than is used here; indeed, I am
convinced that the institutions, culture, politics and social context are all crucial if we wish to
create a more complex model that is better able to interpret reality.
From here, I shall select some dimensions that appear to me to be essential for the
purpose that I have indicated.

2. The use of labour in Portugal: An economy with great labour availability
One of the dimensions I believe to be essential for the analysis of the way in which the
Portuguese economy is structured from the material, productive and organizational point of
view has to do with the incorporation of people into the labour market. Therefore, I shall
2

This does not mean that there is an excess of goods and services aimed at the domestic market, namely those
related to individual and collective wellbeing (it might be argued that the service part of the Portuguese
economy is still smaller than in some comparable economic spaces), to economic externalities and the
infrastructuring of the country.
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begin by focusing upon the indicator that shows just how labour-dependent our economy is:
the fact that, today, over ¾ of the population between the ages of 15 and 54 is in the labour
market. This ample “consumption” of human resources (labour force participation) contrasts
markedly with other countries of southern Europe (Spain, Greece, Italy, France, etc.), where
the rate is generally lower than 70%, and with special cases such as Ireland. The only
parallels that can be found are the Scandinavian countries, where the conditions of
employment are so radically different that it is unnecessary to justify them. In fact, even that
ratio has grown in recent years, showing a difference of around 6% in relation to the EU 27
average. As we know, this circumstance is conventionally considered to be a feature of an
extensive growth model.
Taxa de Actividade, por países (%)

Figure 1 – Labour Force Participation, by country (%)
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What inferences can we draw from this intense need for labour, which, incidentally, is
also demonstrated by the significant rates of immigration over the last decade? Clearly,
labour and employment constitute a powerful socialization mechanism in Portuguese
society. This is of course positive, and indicates that the recourse to so-called “welfare”
instruments is not as critical in Portugal as it is or might be in other societies.
However, it is always useful to think of the opposite. Let us imagine that labour force
participation in Portugal was today similar to Greece’s. This would mean that over 700
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thousand people of active age would be outside the job market. The impact that this would
have on business, social policy and immigration are not difficult to imagine. If we took
Ireland as a model, this would yield a figure of over 300 thousand. In recent years, these
differentials would have been even higher.
It is clear, then, that, in the last analysis, the Portuguese economy has no problem with
the quantitative availability of resources, nor are there any significant obstacles to the
insertion of people in the collective process of wealth creation. In other words, there are
relatively few people outside the employment system, compared to other economies.
Thus, as Figure 2 shows, the real growth in wealth creation achieved in recent years (32%
in the period 1995-2008) was around double what it would have been if the employment
system had maintained the same volume of labour. In fact, by a similar calculation, we can
see that the GDP per worker increased by 15% and the workforce by 14.6%. This situation,
involving high labour force participation without a correspondingly high variation in
productivity, has few parallels in other European countries. Some countries have seen
simultaneous increases in labour force participation and productivity (e.g. Ireland) or
significant growths in output without any significant increase in labour (Greece, Slovakia,
Slovenia and Finland).
Figure 2 – Output and pay: Real development
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But is the employment system a fair instrument of inclusion and remuneration? I am not
referring only to salaries, but more specifically to work integration in positive, synergetic
contexts, capable of generating human, technological and organisational advantages.
We should remember that societies that have employment rates similar to Portugal are
precisely those which, using quite different mechanisms, have actively promoted insertion
into the collective sphere through work, organizing complex and active employment
systems. This is the case with the Scandinavian countries, where the employment rates are
also around ¾ of the active population.

3. Deficits in production contexts: Companies as organizations
Let us begin with specific data. In 2006, 42% of employment (from a sample of 145 thousand
companies, representing 1.7 million workers) was provided by companies with the lowest
levels of productivity (in exact terms, the first 25% on a scale of increasing productivity). In
the service sector — which has become largely predominant with regard to employment —
that proportion is even higher. This means that we have an entrepreneurial structure
dominated by situations in which labour is used by labour.
Thus, the results achieved in wealth creation are far from desirable. The so-called
“apparent productivity” of Portuguese labour continues to be no more than half the average
of the Euro zone countries, and has been worsening rather than improving. This is so despite
the fact that much (almost half) of real GDP growth over the last decade is precisely due to
the growth in the workforce integrated into the employment system.
When analysing the GDP/worker, more attention is conventionally given to the
denominator of the fraction (i.e., labour) than to the numerator (which shows what wealth
production capacities are added to the mobilization of labour). This is what we could call a
literal interpretation of the concept of apparent productivity of labour. However, Portugal’s
low productivity levels show, above all, that labour is not used under conditions that enable
it to be fully valued: that is to say, this intense use of labour is not accompanied by a similar
mobilization of organizational, entrepreneurial and immaterial circumstances. Therefore, it
makes sense to conclude, as others have done (Domingos et al., 2007), that “the gap in the
GDP per capita in Portugal basically results from a lack of productivity (and not from the
degree of use of the labour factor, as occurs in other European economies, compared to the
USA).” The greatest deficit lies, then, in entrepreneurial capacity, judicious management,
62

RCCS Annual Review, 2, October 2010

The Narrow Tracks of the Portuguese Economy

and organizational and competitive imaginativeness — possibly even in the social justice
present in the wage relation.
If this is correct, radical and global inequalities are being generated in the organizational
and productive sphere of the economy, through the predominance of a form of labour
integration that is essentially moved by the logic of use rather than by the logic of inclusion
and remuneration.
This justifies a further reflection upon other crucial aspects of the relationship between
labour and the organizational contexts that use it. One insurmountable issue is the incidence
of fixed-term contracts, a form of employment that accounted for 17.6% of all wage earners
in 2007 (a level that is higher than in any of the previous years). The use of fixed-term
contracts has increased for all lengths of service in the job up to 36 months. Between 1999
and 2007, there was an increase in the probability of new fixed-term contracts being
celebrated and maintained for longer. Given the dynamics governing the entry into active
life, this phenomenon particularly affects younger workers, although it has extended to all
age groups.
For all these reasons, even the last Bank of Portugal Report comes to the following
conclusion:
This excessive turnover reduces incentives to invest in education and training on the part of
companies and workers, and accentuates the polarization of the labour market, negatively
affecting the accumulation of human capital in the economy. The situation is becoming more
acute as the polarization affects young workers particularly, that is, those more likely to invest
in education and training. (75)

This generation of inequality is also revealed in the well-known fact that the
unemployment rate amongst young people has been between double and 2.4 times the
average rate of unemployment over the last decade. Since 2004, contrary to previous years,
the unemployment rate amongst unqualified young people (those with only 9 years
schooling) has been higher than the average for young people. This indicates the significance
of the disturbing data concerning the educational level of the population, namely that the
number of young people aged between 20 and 24 that have completed secondary education
is only 2/3 of the EU15 average (64% of EU27), and the school dropout rate is more than
double that of the EU15 (and worse when compared to the EU27).
Moreover, indicators showing a growing proportion of part-time workers (10.9% in 2000;
12.1% in 2007) or a stable proportion of workers with a weekly workload of over 45 hours
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(13.6% on average annually between 2000-2007) do not point to active, plural forms of
valuing work, but rather to a worrying increase in job insecurity.

4. Growth, wealth and distribution
Since 1996, the GDP has grown 2% per year, on average. As a consequence of the situation
described above, the real growth in salaries and GDP per worker behaved in a similar fashion
– both grew 1.1% per year on average – and significantly different from the total GDP.

Figure 3 – Output and pay: Real annual variation (%)
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For this reason, Portugal’s economic performance cannot be due largely to labour costs.
These have generally accompanied productivity, which is about 1% below output growth.
But the truth is that the debate about labour relations is always very sensitive, generating
unnecessary misunderstandings. On pages 208 and 225 of the Bank of Portugal Report
quoted above, values are presented that are in keeping with those used here (in real terms,
as is proper),3 while on pages 132 and 133, salaries are presented in nominal terms. Thus,
we can arrive at the conclusion that there has been an increase in labour costs, which is in
fact essentially nominal, and therefore does not justify conclusions of wage excess. In short,
3

For reasons of compatibility, I use information from the European Commission’s AMECO database for
international comparisons.
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the supposed negative differential between the annual growth in productivity and salaries
arises from the fact that the former is given in real terms and the latter in nominal terms.
We have, therefore, to bring into the discussion data that unequivocally show the part
that labour plays in the national income. A long-term observation might help put this
information into perspective. At the end of the 1960s and beginning of the ‘70s, when late
industrialization became consolidated in a context characterised by a scarcity of labour due
to emigration and domestic demand from emerging sectors, over 55% of the wealth
produced was due to labour. This was the division of income in 1971.4 With democratization,
in the years following the 1974 Revolution, labour achieved an exceptional position, which
would soon be “reabsorbed,” and its participation in national income reached its historically
lowest value in 1988 (less than 44%) during the process of European integration. Today it is
around 50%.

5. Portuguese exports: From the world to Iberia?
The observations given above result from my concern about the narrow tracks upon which
the Portuguese economy seems to be running. In my view, one complement to what I have
discussed relating to the internal plane is that which reveals our export relationship with the
international economy.
A prevalent idea nowadays is that markets have become highly globalized. In this
perspective, market relations have intensified worldwide, bringing great mobility and
independence from institutional, spatial and territorial restrictions. Actors are footloose, and
commodities even more so. The whole world appears to have become the stage par
excellence for international trade.
However, this perspective raises some doubts. There are various examples that could be
given. The behaviour of Portuguese exports over the last decades offers a good example,
given its uniqueness. Exports undoubtedly indicate a significant change in the Portuguese
economic contexts. It therefore makes sense to ask what markets present themselves to the
goods that a country has to circulate internationally.
A useful starting point might be to ask whether markets are in fact a general and abstract
space for trade, which is only conditioned by supply and demand, or whether, conversely,
they might be considered a social and economic reality constructed by various interactions,
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ranging from personal and territorial to institutional and political. Put in these terms, the
question already suggests a response. In fact, markets are complex entities, dependent upon
precise contexts, concrete historical circumstances and strongly associated with the modes
of collective organization, where social, institutional and political bases are relevant. Thus,
they may take on tortuous and even unexpected forms.

5.1. The growth of international trade and Portugal’s “slowness”

The perception that we live in times of unfettered transnational bliss is supported by the
undeniable fact that, in recent decades, international trade has grown sharply, largely
overtaking the growth in the wealth of individual nations, and of course of the world
economy. The trend for the opening-up and consequent interdependence of national
economies through markets for goods and services is a fact today, and this justifies the great
attention given to international mobility. It is not necessary to invoke traditional symbols of
the deterritorialization of products and their “subversion” of means that were alien to them
before; if this were the case, we might mention the recent wave of Chinese products in
Portugal, or the presence of icons of western consumption in emblematic locations
elsewhere (such as the repeatedly cited example of McDonald’s in Tiananmen Square, right
across the Forbidden City).
Let us see how this plays out in Portugal and what we can conclude, globally, by observing
our exports. Taking a time scale of around five decades (long enough to get beyond the short
term), we can see that Portugal’s internationalization through the sale of merchandise
abroad only grew significantly at particular moments: during the democratic reconstruction
of the economy and in the period immediately preceding and following accession to the EEC.
In fact, exports of Portuguese goods, which in the 1950s and ‘60s had been around 12 to
13% of the GDP, increased to around 23% of the wealth created in the economy in 2006 and
2007. Despite the significant opening-up, this movement was slower in Portugal than in
other economies. The ratio only reached 14% in 1969 and only exceeded 15% after 1980,
peaking at 25% during the initial phase of European integration, to be repeated in 1989-90,
though rarely reaching 20% in the following years, with the exception, already mentioned, of
2007.

4

Cf. Bank of Portugal, Long Series.
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Figure 4 – Exports (% of GDP)
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5.2. Economic integration: Unlimited markets or the creation of proximities?

At the time of Portugal’s accession to the EEC, in 1986, one of the most repeated arguments
was that, amongst other things, this meant taking advantage of and accentuating the
country’s status as a “small open economy” by launching into bigger markets. Notions of
openness, mobility and the removal of restrictions prevailed in economic discourse. Instead
of “boundless seas,” there were now “boundless markets.”
However, as we have seen, the proportion of exports to output did not reach 30%, and
merely kept up with the pace of growth of the economy as a whole. Moreover, with
accession, there was a significant shift in the geography of Portugal's export markets. What
stands out most is the way in which proximity overrode boundless space. The market as
space of undifferentiated trade was replaced by a set of relations marked by precise
institutional contexts. Spatially, the markets in fact became smaller.

5.3. Portuguese exports: The world shrinking to Europe and Europe shrinking to Iberia?

To illustrate this, let us take a look at some figures. Before accession in 1980, our future
EU15 partners absorbed 65% of Portuguese exports. Today, this is over 80%. Moreover,
three countries alone — Spain, Germany and France — account for over 60% of Portugal’s
exports.
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Figure 5 – 1980 – Geography of Portuguese exports (in % of GDP)
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Figure 6 – 2005 – Geography of Portuguese exports (in % of GDP)
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The case of Spain is well known. In 1980, Spain received only 3.6% of Portugal’s exports.
Today, the figure is 32%. Indeed, this is the starkest example of how a process of integration
into a large market (12 countries at first, and now already 27) generated deep relations of
proximity instead of broad deterritorialized relationships. Ironically, this proximity and
neighbourliness was practically non-existent before. That is the meaning of our Iberization as
a process of European integration. This, then, was the most original, though unexpected,
result of Portugal’s accession to the EEC. Indeed, we might say that, since 1986, Portugal has
accessed the world market predominantly through Europe and the European market
through Iberia. We should remember that, at the time, Iberization was not one of the
subjects debated in the so-called “European option.”
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Curiously, Spain’s steady sustained growth has led to it “replacing” Germany statistically
as Portugal’s main export market since 1999. This shift further accentuates the impression of
proximity creation.

5.4. Corners in a crooked world

The phenomenon that has occurred in this corner of Iberia is in fact not so different from
what has happened between other neighbouring economies. We might cite Germany’s trade
relations with Austria, Switzerland, Belgium and Holland; France’s with Spain, Switzerland
and Belgium; or the United Kingdom’s with Ireland. In these cases, the relationship is
predominantly asymmetrical, as in Iberia, biased towards the stronger power.
Furthermore, it has long been shown that, on a worldwide scale, trade is increasingly
taking place within large economic spaces (Europe, America, Asia), while trade between
them has declined in relative terms. In other words, the world has tended to “regionalize,”
and in some way to segment through the strengthening of proximity relations. This has
occurred on the global scale, and in different “parcels” of the world.
The deepening and growing confinement of Portugal’s international trade in EU space and
Spain in particular show another dimension of the markets and another dimension of
proximity – institutional proximity. Outside the EU27 (indeed the EU15, as its weight in
Portuguese exports is practically undistinguishable from the whole of the present bloc) only
the United States plays much part as a destination for Portuguese goods, at around 5%. The
PALOP countries together (still?) account for around 3%, while Brazil receives less than 1%.
We should note that in recent years there has been some diversification. But it remains to
be seen to what extent this alters the substantial facts of the geography of Portugal’s
external trade.
As we have long known, markets are social and political constructs. Rather than an
abstract, homogenous and undifferentiated variable “presented” to societies and
economies, they are constructions of those economies themselves and their actors, both
business and public.

5.5. Foreign markets as gauge of economic capacity
It is this, in fact, that enables us to take a peek at the future. It would appear that the
challenges to Portugal’s economic competitiveness should not be measured by the distance
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that its products achieve in the space of commodity mobility on the global scale. Exports to
China are unlikely to reveal a more adept Portuguese economy than those to Catalonia. But
the question of wealth creation (a value validated by foreign economies) continues to be a
central issue for Portugal. What the development of the foreign markets has shown is the
difficulty of this coexisting with the capacity to create, compete, and produce value.
In recent times, the sectorial specialization of Portuguese exports has altered
significantly. As an exporter, Portugal is no longer so dramatically dependent upon textiles,
clothing and footwear. Machines and appliances, vehicles and transport material have now
largely overtaken the older sectors as sources of exports. And the growth trends of each one
of those markets are obviously the reverse. The old image has, therefore, been significantly
modified. This is revealed as much by the more visible side of the automotive industry and
creativity in the traditional sectors as by the darker side of crises, failure to restructure, and
relocations.
However, the result has only been reflected in an improved position of the technological
content of Portugal’s exported goods because those of intermediate technology have
increased in weight, with a consequent reduction in low technology items. As regards high
technology, the signs are not positive.
It is trivial, though true, to say that, at these levels too, the solutions are still open.
Perhaps they have to be based on our ability to understand better this perpetually
intermediate economy — a periphery at the centre – that has been continually unable to
develop and maintain creative solutions that can generate value and a capacity for external
validation in order to embark on a course that will qualify the workforce and achieve and
consolidate better results.

6. Conclusion
This exercise, using and interpreting information that I have collected, may be understood in
several ways: as an essay describing the productive dimensions of the Portuguese economy
(wealth creation and enhancement of available resources); as an attempt to identify more
problematic aspects that deserve redoubled attention; or as an accumulation of perspectives
that might help to prospectively define future courses.
Personally, I see it as all three at the same time. But I would like to insist that these are all
decisive questions, upon which the future depends. Can the Portuguese economy (i.e.,
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businesses and their productive capacities and competitive strategies) continue to rely on
the protection afforded by a large labour supply, at the same time that inclusion through
work and the stimulation of the economy through pay appear more as an adjustment
variable than a constituent variable of a more positive model? Might the protection offered
by the domestic market, when this is sheltered from foreign competition, be insistently
used, channelling investment into the sectors of non-tradable goods and services and
neglecting the competitive capacity revealed by export difficulties, with constant losses of
market quotas? In the light of these deficits, might there be other ways of interpreting
contemporary dynamics, based on a false state/market dichotomy and on convictions,
dramatically revealed as outdated by the present crisis, concerning the reduction of the role
of the state in the economy, making it less of an actor in a positive global game than a simple
temporary participant who merely intervenes to correct the evils that others have caused?
The debate is open concerning what may not be removed from the process of emergence
of new characteristics to configure contemporary economies, so disfigured by the crisis. The
construction of new economic institutions forms part of the solution that is being sought to
make economies healthier and more fit. Contrary to other opinions, I believe that the
responses do not consist in promoting adaptations to relatively abstract institutional
frameworks external to the concrete performance and control of economic actors, public
and private (as happens with the common globalization argument). From this construction
of new institutions, there will certainly appear new social patterns of redistribution of
income and orientation of investment. As I mentioned at the outset, we know (Levi & Temin,
2007) that the great phases of modern economic growth were associated with the
construction of institutions that promoted increased productivity and a division of income
that did away with patterns of excessive wage inequality. It remains to be seen if, in
Portugal, we will find a way towards a similar conviction.
Translated by Karen Bennett
Revised by Teresa Tavares
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The Phonographic Industry and the Recorded Music Market: A Long Misunderstanding *
Drawing on research into the Portuguese phonographic industry, this article addresses the crisis
which the industry is currently facing, with the aim of showing how the history of the
phonographic field has, from the outset, been marked by various doubts and uncertainties
emerging from disputes over a number of objects. It also shows that these doubts have always led
to the reinvention of the conventions that have shaped the activities of this organisational and
commercial field.
Based on an analytical perspective that draws on the theoretical contributions of institutionalist
economic sociology (Powell and DiMaggio, 1991; Fligstein, 1996 and 2001) and the economic
sociology of conventions (Boltanski and Thévenot, 1991 and 1999; Thévenot, 2002), it discusses
the dilemmas experienced by the industry, exploring the hypothesis that these have emerged as a
result of the different orders of worth mobilised to coordinate activities in the phonographic field.
Keywords: Phonographic industry; history; uncertainty; *coordination; orders of scale.

In literature on the culture industries and the phonographic industry in particular, very few
works consistently address the ways in which these fields of activity and their respective
markets have been established. In fact, in both sociology and economics it is common to
encounter the use of such abstract concepts as “capitalist mode of industrial production”
and “market production,” but their analytical productiveness depends, to a great extent, on
the way they are operationalized so as to enable a definition of the most relevant aspects of
each object. In the case of the phonographic industry, such operationalization demands that
we examine the ways in which these activities have historically developed, creating a field
which is simultaneously industrial, commercial and cultural.
An attempt to understand the conditions under which a new set of activities, equipment
and objects emerged in the late 19th and early 20th centuries, and the processes by which
their use and exchange values were established, would appear to be an appropriate strategy
to adopt in order to avoid reproducing relatively simplistic views of such a complex universe.
In pursuing this research strategy I have been inspired by the institutionalist perspectives
in economics and sociology, specifically the theses of Paul DiMaggio and Walter Powell
concerning organizational fields and Neil Fligstein concerning markets (Powell and DiMaggio,
1991; Fligstein, 1996; Fligstein, 2001). The analytical focus of these theories relativizes the
contribution of technical and market rationales to the development of economic activities,
*
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showing how they combine with a series of other conventional rationales underlying the
institutionalization of organizational fields and their markets. In order to identify the
connections between these various rationales it is essential to resort to a historical analysis
of the constitution of these fields. This is the analytical perspective I have sought to develop
in studying the phonographic industry, with the aim of understanding the processes involved
in the formation of the institutional principles that have come to shape activities in this
industry, the organisation of its companies and the workings of its markets. The adoption of
this perspective also allows for dialogue with Pierre Bourdieu’s theory of fields, by applying
the structuralist and genetic approach that he uses to describe cultural fields to a culture
industry (Bourdieu, 1996).
In fact, a historical approach to the phonographic industry reveals, firstly, the diversity of
the objects that have been the target of struggles and negotiations between the various
agents intervening in the field. Secondly, it shows the distinctive nature of these objects,
which cannot be limited to the economic or cultural spheres, as Pierre Bourdieu proposes. In
this sense, history shows how the institution of phonographic activities as an organised
industrial and cultural field is the result of a struggle for various kinds of resources and the
negotiation of a variety of conventions. It is these conventions, shared by the different
actors in the field (the phonographic companies, professional unions, associations for
managing property rights, company associations, etc.), which enable actions to be
coordinated so that its products can be manufactured, distributed and consumed.
Nevertheless, the processes involved in defining these conventions have always been
complex and prolonged, reflecting the mobilisation of different modes of justification and
regimes of coordination or, in Luc Boltanski and Laurent Thévenot’s terms, different orders
of worth (ordres de grandeur). These authors identify at least six regimes – inspiration,
domestic, fame or opinion, civic, industrial and market – each involving the link between the
order of worth relevant to the action, tests or proof of this worth, and the corresponding
orderings or hierarchies, as well as the pertinent social actors, in addition to the objects and
material and technical mechanisms that give material form to each order (Boltanski and
Thévenot, 1991 and 1999; Thévenot, 2001 and 2002). Reflecting the articulation between
different regimes of coordination and justification, the establishment of conventions in the
field of the phonographic industry reveals disputes and agreements concerning not only
mercantile and technical matters associated with the industrial order and the market, but
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also struggles and negotiations over cultural contents and formats, related to principles of
the inspiration order; controversies over forms of presenting and publicising companies,
phonograms and artists, related to logics inherent to the order of fame; and debates on
definitions of property and forms of public regulation of copyrights, connected with the civic
order.
The main aim of this paper is precisely to show how the history of the phonographic
industry and its markets has, from the outset, been marked by various doubts and
uncertainties arising out of disputes over different objects, and how these doubts have
always led to the reinvention of the conventions that have come to shape the activity of this
organisational and mercantile field. In the final part of the text, I also seek to describe the
current crisis in the phonographic industry as yet another instance of critical uncertainty in
which the actors involved confront major issues concerning the definition of the common
value of phonograms and how this value may continue to coordinate a chain of activities
that range from the creation to the use and enjoyment of recorded music.

From early uncertainties to the first conventions
In the abundant literature on the history of sound recording, Thomas Edison and his
invention, the phonograph, are usually identified as the founding figure and event in the
phonographic industry. The phonograph, a device invented in Edison’s laboratories in 1877,
was indeed the first piece of sound recording equipment formally recognized by means of a
patent registered in 1878. However, within the context of understanding the development
of the phonographic field, attempting to define a founding event or figure is an equivocal
strategy. An alternative and more fruitful approach would be to adopt the suggestion made
by Andre Millard, who locates the origins of what we nowadays know as the phonographic
industry within the context of the communications revolution (Millard, 2005: 17). This
enables us to examine how, starting from a relatively undifferentiated context of
technological innovation and industrial applications, the process that led to the formation of
a specific universe of industrial and cultural activities gradually evolved.
The communications revolution had, in fact, begun in the mid 19 th century with the
invention and development of the telegraph. With the application of this technology, the
quantity and speed of communications increased and the recording and reproduction of
sound became the subject of new research. In 1876, Alexander Bell registered the patent for
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the telephone, and the following year Thomas Edison announced the invention of the
phonograph. However, Bell and Edison were only two of many individuals who were
exploring and testing new techniques and technologies in the fields of sound, electricity and
communications.1 The ideas that Edison applied to the development of the phonograph
were explored by many other inventors of the time, who understood the techniques
associated with electricity and sound and, specifically, their applications to the telegraph and
the telephone – such as Charles Tainter and Chichester Bell, who developed the
graphophone,2 and Émile Berliner, the inventor of the gramophone.
These inventions took place within an effervescent context of technological innovation
and creativeness in the 19th century, as well as sharp industrial development, particularly in
England and the United States, and this suggests the arbitrariness of attributing the origins
of the phonographic industry to the emergence of the first sound recording devices. From
the outset, there was an appreciable disparity between the uses attributed by inventors to
new equipment and those that were gradually reinvented as a result of the relationship
between technical and technological constraints and the universe of users (inventors,
publicists, traders and the public).
In this respect, Edison is a prime example of this discrepancy. In fact, as Sophie
Maisonneuve shows, the famous inventor defined an ample script for the phonograph,
placing it within a context similar to that of the other inventions associated with
communications, i.e. as a device meant to preserve and reproduce sound and therefore to
be used for a variety of clerical, archival and educational purposes, an extension of the
telephone, whose applications would be particularly useful in the sphere of clerical work
(Maisonneuve, 2002: 49). Although this script was sufficiently open-ended to admit the
reconfigurations that came to result from the appropriation of the phonograph, it still
reveals the huge gap between the inventor’s concept of the machine and its future uses.

1

Like Millard, Oliver Read and Walter L. Welch also believe that the history of the modern phonograph in fact
begins with the invention of the telegraph and research into telegraph and telephone communications. Indeed,
the main inventors of the first “talking machines” (Edison, Bell and Berliner) had all been involved in this
research (Read and Welch, 1976: 1-10).
2
The graphophone was developed by Tainter and Bell in Alexander Bell’s Volta laboratories, on the basis of
Edison’s phonograph technology, introducing technical and technological improvements in the type of cylinder
used to record sound. A. Bell suggested to Edison that they should jointly develop this resource but the latter
refused, returning to his work on the phonograph and perfecting it on the basis of Tainter and C. Bell’s
experiences with the graphophone (Millard, 2005: 17-36).
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The technological and technical limitations on actual sound recording prevented the
phonograph from immediately becoming a communications device in the sense in which
Edison had envisaged it. However, the presentation of the equipment at exhibitions, trade
fairs and laboratory exhibitions, as well as in the streets and in commercial establishments,
showed its entertainment potential. Besides displaying curiosity about the equipment and its
potential uses, the public revealed a special liking for the sound that could be heard. The
success of these exhibitions helped redefine the expected uses of the “talking machine” and
this raised new problems in terms of operating the equipment, the possibilities of sound
reproduction (without wearing out the support and the sound recording) and the mass
production of sound recordings for recreational purposes.
The problems presented to the inventors of sound recording equipment whilst they
tested out its uses in public explain the lapse in time between the invention of the
phonograph and the industrial production and commercial development of both the
equipment and the sound recordings required for its performance. In fact, it was only in the
first years of the 20th century that the main difficulties involved in the industrial production
of these fragile devices were overcome and the three main companies responsible for their
production began operating in the United States of America – The Edison Phonograph
Company, founded by Thomas Edison, the Victor Talking Machine, founded by Eldridge
Johnson and Émile Berliner, and the Columbia Phonograph Company, an agent of the by
then defunct North American Phonograph Company, created by Joseph Lippincott to
produce the first models of Edison’s phonograph (Millard, 2005: 50). As Millard states,
The Edison, Victor and Columbia companies were known as the Big Three. They dominated the
market with their strong patent position and extensive manufacturing plant. After many years
of hard lessons and repeated failure, they had finally applied the American system of
manufacture with interchangeable parts to the talking machine”. (Millard, 2005: 50)

Despite some equivocation over the initial uses envisaged for the “talking machines,”
Pekka Grunow and Ilpo Saunio (1999: 1-7) note that by the beginning of the 20 th century
Edison had already realised that the phonograph was primarily a “music box” and by then
was dedicating his time to the production of recorded cylinders, launching a new
phonograph model destined for household use in America (known as the home
phonograph). Meanwhile, the Berliner gramophone had undergone major improvements,
particularly with the contributions of Eldridge Johnson. It was Johnson who designed the
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motor that was attached to the gramophone, enabling it to work autonomously. He also
invented the process for recording masters onto wax discs, thus improving the quality of the
recordings and enabling recorded discs to be mass produced.
Thus, although many technical and technological limitations still remained in terms of
equipment (the phonograph and the gramophone), affecting both the supports (cylinders
and records) and the actual sound recording techniques (still acoustic), by the early years of
the 20th century the technical conditions were in place for the development of the
phonographic industry.
Nevertheless, various other conditions required to form true markets were still lacking.
The first of these involved matching this offer with a potential demand, sustained by habits
and social practices for integrating and using the new objects – the equipment and the
sound recordings. In fact, as Sophie Maisonneuve suggests, the history of the
phonograph/gramophone and the phonographic industry has centred on the technological,
industrial and economic aspects and neglected uses and users (Maisonneuve, 2001b: 91).
Yet, it was the process of transforming the new equipment into new musical media and the
establishment of a new music culture that allowed the activities of the industry and the
phonographic market to be consolidated, from the 1920s onwards.
In the first two decades of the last century, economic and technological conditions
combined to enable the price of the equipment and the sound recordings to be lowered and
the volume and diversity of the recorded musical repertoire to expand. The main
technological innovation was the introduction of the microphone, which not only led to
significant improvements in the sound quality of the recordings, but also enabled the
recording of wider music ensembles, a greater range of instruments and, because of this, a
more diverse repertoire. At the same time, advances in technology for supports, specifically
the introduction of the double-sided record and the extension of the recording time on each
side, enhanced the effects of recording with a microphone, leading to a substantial increase
in the number of commercially developed sound recordings. In turn, the development of
portable gramophones increased the opportunities for listening to records. This series of
innovations explains, to a great extent, the fact that the gramophone became established as
the sound reproduction device par excellence, the musical medium to which Maisonneuve
refers (2001a), definitively supplanting the phonograph.
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These new technological conditions were reflected in the way in which consumers
developed a series of new material and aesthetic uses for music, the equipment and the
records. The work of Sophie Maisonneuve shows how listening to records in the home
involved a new way of consuming and listening to music.3 Consumption took place in a
domestic environment and involved careful operations for handling the gramophone and
the records, leading to the development of specific skills and habits. It was a form of
consumption that turned music into a material commodity, divested records of their luxury
status and transformed them into goods that could be collected. In short, it was a form of
consumption that changed the ways in which people related to music, enabling works to be
listened to repeatedly, recordings to be compared and aesthetic-musical knowledge and
emotional experiences to be accumulated, stimulating a form of listening in which the main
variable was the sound. It was “aural listening” which took place in the private space of the
home and favoured the construction of intimate universes of aesthetic enjoyment
(Maisonneuve, 2001a).
The creation of this new musical culture and the establishment of the gramophone as the
prime musical medium had a particular cultural significance within the context of the
establishment of the new industry. These processes specifically involved the form of musical
expression which, at the time, had the greatest aesthetic and social value – “classical” music,
the musical repertoire which had come to constitute the musical canon par excellence
throughout the 18th and 19th centuries (DeNora, 1995; Weber, 1989). Its assimilation into the
recorded musical repertoire contributed greatly towards providing cultural recognition for
the phonographic industry, both in Europe and the United States of America. 4 However, as
Maisonneuve (2002) and Chanan (1995) note, the transformation of the gramophone into a
3

By resorting to testimonials that appeared in numerous publications in England and France at the beginning of
th
the 20 century, Maisonneuve (2002) shows how music lovers gradually developed technical and operational
skills that stimulated new aesthetic dispositions for listening to music. She also shows how music critics
contributed to this process by assuming a pedagogical role and how companies adapted to the situation by
publishing equipment manuals and catalogues presenting and describing the recordings that had been
released.
4
Also from the point of view of the production of phonographic recordings, which David Morton terms the
recording culture (Morton, 2000: 13-47), although popular music has been the greatest source of growth in the
phonographic industry throughout its history, classical music was the form of music which had the greatest
influence on technological changes and practices in the recording studios during the formative years of the
industry: “Recording company executives sometimes revealed that their catalog of classical recordings was
mainly for prestige, not money. The influence of high culture music in the development of recording
technology greatly exceeded the economic importance of classical record sales or the size of the audience for
such music. Indeed, high fidelity and high culture played the most important roles in establishing the
engineering basis of sound recoding, and continue to exercise an influence today” (Morton, 2000: 16-17).
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new musical medium also involved the popular music styles that had exploded onto the
scene from the middle of the 19th century onwards, with the development of new forms of
leisure activities. Through records, these expressions of popular music conquered the public
arena and became associated with new forms of social and leisure activities.
In addition the creation of the demand that was essential for the establishment of
phonographic markets, certain other conditions limited the formation of industrial fields
focussing on the markets for phonographic goods. One of these limitations was associated
with the nature of the goods produced by the industry itself. As Simon Frith states (1988: 1123), at the end of the 19th and beginning of the 20th centuries, the phonographic industry
was primarily a hardware rather than a software industry, integrated into the electricity
industry. However, as Michael Chanan suggests (1995: 23-36), the specific nature of the
industry was based on a technological association that caused its products to have a dual
form: the sound recording/reproduction equipment – the phonograph or gramophone – and
the sound recordings – the cylinder or record. Moreover, the sounds produced by these
objects could not exist without equipment, supports and sound recordings. Consequently,
the manufacturers of sound recording and sound reproduction equipment had, by necessity,
to add the production of content to their business activities: “Since you cannot have one
without the other, this gave rise to a general principle, namely that the manufactures of any
kind of hardware have to concern themselves with the production of the appropriate
software without which hardware has no market” (Chanan, 1995: 32).
The phonographic companies soon began to realise how vital the production of sound
recordings was to the success of equipment production, but they still had to overcome
several obstacles. In this context, as previously stated, the system created by Berliner and
later perfected and developed by Eldridge Johnson proved the most flexible response to the
requirements for reproducing sound recordings. Records, unlike cylinders, could already be
reproduced from a master recording and therefore manufactured in sufficient quantities to
meet market demand (Millard, 2005: 48-49). Berliner and Johnson secured another
advantage by pioneering the dispatch of sound recording technicians to Europe to expand
the range of music recordings available to their companies. The best known of these
technicians were the famous Gaisberg brothers, who were responsible for countless
recordings made in Europe and various other places throughout the world, which appeared
in the early catalogues of the Gramophone Company (in England) and the Victor Talking
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Machine (in the United States). The musical sensibility of Fred Gaisberg enabled the two
companies to strategically develop their catalogues, filling them with recordings of the most
important works and performances of classical music as well as popular music themes from
a variety of locations all over the world.
Edison had greater difficulty in convincing himself of the need to increase the number of
sound recordings, being more concerned with the technical and technological improvements
of the phonograph, its cylinders and the quality of the sound reproduced. He had a more
conservative vision of music production and recording, focussing on the material devices and
downplaying the fact that their technical and commercial value was closely linked to the
specific musical content of the sounds recorded. Later, Edison’s miscalculation would
become a decisive factor in the decline of his phonographic company and even in its
eventual closure in 1928.
The importance of the cultural content of phonographic activities became so evident that
the actual composers and writers and the publishers of their printed works demanded that
copyright regulations be extended to the sphere of “mechanical music.” The dispute was
settled by individual states, initially through the courts and later by legally establishing the
property rights of authors and composers for phonographically recorded works through
national legislation and international agreements – namely, the Berne Convention, signed in
Paris in 1890 and revised in Berlin in 1908 (Chanan, 1995: 23-36).5
In this brief survey of certain aspects of the early history of the phonographic field, i.e.
the period of its organizational establishment, I have attempted to highlight the multiple
ambiguities that marked these early years. In order to resolve them, agreements had to be
negotiated regarding the regimes of justification to be adopted. These ambiguities emerged
in the context of activities guided by two dominant orders of worth: the industrial order
underlying the activity of invention, which characterised the 19th century, producing a vast
number of new technical artefacts (the phonograph, for example); and the mercantile order,
connected to the production of those artefacts for the market. The appearance of a new
artefact such as the phonograph and its orientation towards the market demanded a

5

Michael Chanan discusses the various legal proceedings that were set in motion even before the amendments
to the Berne Convention in 1908, and which had different outcomes. In England, in 1899, the sheet music
publishers lost their cases, whereas in France, in 1905, the courts ruled against the unauthorized reproduction
of songs and music, and in Italy, in 1906, the Italian Society of Authors and Composers managed to win,
through the courts, the right to royalties from the sale of records (Chanan, 1995).

81

RCCS Annual Review, 2, October 2010

The Phonographic Industry and the Recorded Music Market

negotiation over its relevant uses. This was a complex negotiation since it involved not only
design and production specialists and market professionals, but also potential users and
intermediaries of these relationships.
In this case, the negotiation over the regime of justification of uses led to the mobilization
of another order of worth: inspiration. Having been introduced in the coordination of uses of
the phonographs, this order had an impact on the production and commercialization of the
artefacts, leading to adjustments in the industrial and market activities related to them. The
interconnection of these particular activities involved, in the same field of action, social
actors and objects as diverse as the regimes of justification mobilized for their coordination,
and led to the constitution of a specific field of activity – the phonographic industry field. As
it developed, it progressively incorporated actors and objects that were initially outside this
universe and that brought in new orders of worth. Authors and composers were among the
first to be included in this field through their poems and compositions, which were
indispensable for the production of musical recordings. Their entrance into the arena
implied contention over new modes of action, now guided by the civic order, so as to protect
the property rights of creators and thus also artistic activities.

Contemporary ambiguities and the dissolution of conventions
From the early days to the present day, many other sources of ambiguity and uncertainty
have emerged, including: i) the relationship with the consumers of records, mediated from
the 1920s onwards by new objects and activities (radio sets and radio broadcasting), and
from the 1950s onwards by TV sets and TV broadcasting; ii) the musical styles of
phonographic productions and recordings, which after the introduction of long-playing
records took the shape of albums, with a coherent narrative of musical themes; iv) the
nature of the recording techniques and technologies made available first to musicians and
performers and later to consumers; v) the property rights associated with recorded musical
works – not just authors’ rights but also rights related to these, claimed by and granted to
performers and producers; and so on and so forth. On several occasions, these uncertainties
have given rise to major disputes between the actors in the field and to the reinvention of
existing agreements or the negotiation of new ones, which introduced new orders of worth,
in order to ensure the survival of their common activities.
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Since the 1980s, however, uncertainties have emerged much more rapidly. The
development of digital technologies and their introduction into the sphere of recorded
music, followed by the integration of digital systems and information and communications
technology have had radical and multiplying consequences for the phonographic universe. In
a short space of time, the conditions for creating music and for its phonographic production,
distribution and consumption have changed.
In the early 1980s, the development of digital synthesisers and of the first musical
instrument digital interface (the MIDI) as well as the appearance of the new digital recording
supports (compact discs) radically influenced the nature of the phonographic industry and
helped to redefine the use values and forms of music consumption.
Synthesisers first appeared in the mid 1970s when the musical instrument industry began
to commercialize instruments equipped with memory devices that could store sound
programmes. The development of digital technologies extended the potential of these
devices and introduced new ways of working with synthesised sounds, such as the famous
samplers.
The development and commercialisation of digital samplers, whether as separate
hardware items or as software for computers, transformed digital techniques into
operations that were accessible to musicians. As samplers could work with any type of prerecorded sound, their use introduced new practices into the creation and production of
music – the practice of sampling. This is a form of musical quotation whereby composers
incorporate any pre-recorded sound into a new recording (Katz, 2004: 139).
The popularisation of the use of digitalised sounds in music production revealed the
convenience of linking the different synthesiser models, leading to efforts to standardise
digital signals through the design of an interface for digital instruments – the Musical
Instrument Digital Interface (MIDI). The development of this electronic protocol began in
1981, through a series of informal contacts established between representatives of the
major digital sound equipment manufacturers, and the first version of the interface (the
MIDI Specification 1.0) appeared on the market in the summer of 1983.
The MIDI made it possible to connect a plethora of equipment, ranging from synthesisers
to classical musical instruments, through digital language. In addition to providing a
communications platform for different music production devices, the MIDI system also
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facilitated the development of new forms of composition, mixing and editing, in which the
computer played a key role.
By the 1990s, the first multitrack digital recorders equipped with mixers and editing
applications had begun to appear on the non-professional consumer markets. However, the
production of masters for commercial release still depended on the skills of recording studio
professionals. Nevertheless, improvements to IT systems, hardware and software enabled
personal computers to function as digital audio workstations (DAWs). These applications
transformed computers into versatile digital recorders (Millard, 2000: 382), equipped to
operate in conjunction with other devices, due to the popularisation of the MIDI system. The
diffusion of DAWs, together with the popularity of the MIDI system, digital synthesisers and
samplers, had a significant impact on the ways in which music production was organised. In
the mid 1990s it was possible to set up a home studio relatively cheaply, with technical and
technological resources similar to those found in a professional studio.
These changes had a significant impact on the studios and the professionals who worked
in them, who began to lose the status they had achieved within the world of popular music
from the seventies and eighties onwards. At the time, the introduction of multitrack
recorders and the development of mixing and editing techniques had given them a central
and autonomous role in music production, to the detriment of the musicians themselves
(Théberge, 1997: 217). From this point onwards, the studios assumed the status of collective
facilities for the composition and production of music, coordinated by music producers
whose authority was based on the forms of mediation they developed between musicians,
technicians, devices, publishers and the public (Hennion, 1989).
Digital technologies enabled musicians to set up home studios dedicated to musical
creation, experimentation and composition. In this way, musicians regained their status as
creators, escaping from the control exercised by producers and sound engineers.
Professional studios did not disappear, but lost their pre-eminence as collective creative
facilities, often playing a complementary role in the final production of music.
From the cultural point of view, technological change also had a significant impact on
musical creation, multiplying the possibilities of some of the creative trends that had already
emerged in the 1970s and that were intensively explored in the following two decades. Rap
was one of these trends. A musical genre rooted in Hip Hop culture (an African-American
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street subculture), it emerged in the South Bronx, New York, in the 1970s, involving music,
dance and graffiti.
The main features of Rap – the combination of a vocal narrative delivered in time to an
electronic background rhythm in which the cadence of the voice and the musical beat work
together6 – are directly related to its cultural roots and to its association with a form of
dance music (Rose, 1994: 1-20). The beat of Rap music is achieved by using techniques
developed by DJs in the mid-1970s in New York, Chicago and Washington, D.C. clubs and
discotheques:
The beat in rap music is provided via a method known as ‘scratch mixing’, in which a dualturntable record player, originally developed to provide a continuous sequence of dance tracks
in discotheques and nightclubs, itself becomes a musical instrument. Using one turntable to
provide the rhythm, achieved through the manual manipulation of a record so that a selected
sequence of bars is continually replayed, the DJ then uses the second turntable to mix in
snatches of sound and instrumental themes from other records. (Bennett, 1999: 78-79)

Through the use of these techniques and fragments of pre-recorded music one of the key
elements of this style of music is produced – a new type of percussion, as Teresa Fradique
calls it (2003: 39).
Rappers initially used a creative method that depended on mechanical processes for
splicing and recomposing sounds, but the arrival of digital technology offered them many
resources for the creation of their own musical rhythms. Moreover, this was not only the
case with rappers. DJs also explored this equipment in order to compose other forms of
music, such as House and Techno.
In fact, whereas in New York the techniques developed by DJs were appropriated by the
Hip Hop street subculture to create Rap, in Chicago they were developed within the context
of the dance clubs themselves, giving rise to House music, whose name comes from one of
the most popular clubs in the city – the Warehouse Club (Langlois, 1992). At the centre of
the House music scene was the DJ, a professional whose role had developed over the 1970s
and 80s until s/he was no longer merely responsible for selecting and changing records but
had become a kind of musician (Langlois, 1992: 230). By the end of the 1970s, DJs were using
a particular technique to spin records – known as blend mixing – in which fragments of
music recorded on vinyl discs were mixed using a double deck to produce new sounds and
6

The acronym itself echoes this particular rhythmic combination of voice and beat: RAP stands for Rhythm and
Poetry (Fradique, 2003: 39).
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musical textures and even new pieces of music. The style of the North-American DJs quickly
became popular with DJs in Europe and the rest of the world, who went on to develop their
own mixing techniques. In this way, House began to influence the dance music of the 1980s
and 90s.
Another dance music influence was Techno, a form of electronic music composed using
computers which originated in Düsseldorf (Germany) through the work of a group called
Kraftwerk. The music of Kraftwerk became popular with DJs in Chicago and other US cities,
and they began adding these electronic sounds to their mixes. Digital technologies,
introduced in the 1980s, influenced not only these new forms of music but also the
experiments of the pioneers of what Andy Bennett has termed electro-pop (Bennett, 2001:
118-135).
Computers, samplers and the MIDI system enabled DJs to develop new techniques to
provide musical entertainment in the dance clubs, superimposing music from records onto
pre-produced, digitally recorded sound supports and blending all the sounds in innovative
ways:
In so far as House music has often been constructed from digitally pre-recorded (sampled)
snippets of sound-material, ‘musicianship’ in its most generally accepted sense is virtually nonexistent, and the genre is therefore relatively accessible to composers from a disc jockey’s
background. With a sampler, synthesizers and computer linked by a MIDI system, a multitude
of musical ‘voices’ can be perfectly synchronized to a beat and programmed to enter the piece
as required. […] Operating a digital code rather than an electromagnetic tape allows very fast
and easy editing of the material, which can be reversed, slowed down or speeded up as
deemed appropriate. (Langlois, 1992: 231)

Yet if Rap and the new dance music – House and Techno – are clear illustrations of the
way in which new digital technologies were rapidly being absorbed into music production
and were involved in the recreation of musical styles and practices, they did not emerge in
isolation from what was happening on the rest of the recorded popular music scene. In fact,
throughout the 1980s and 90s, the use of digital technologies turned mixing, sampling and
synthetically produced sounds into composition techniques that spanned all genres of music.
Music production frequently began to resort to recycling popular music tracks from other
eras and appropriating them as raw material for the creation of new music.7 These processes
7

“Using sampling techniques, musicians and studio producers can effectively take sounds ‘out’ of their
‘original’ contexts and rework them into new pieces of music. Early examples of the use of sampling in the
construction of ‘new music’ can be heard in the work of mid-1980s combo the JAMS, who later re-emerged as
the KLF. The JAMS created tracks such as ‘The Queen and I’ that fused snatches of ABBA and Sex Pistols
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were explored with the aid of many different resources for technologically manipulating
human and non-human sounds and for integrating purely synthesised sounds into musical
composition. If from a strictly musical point of view these forms of composition led to
various controversies, in terms of phonographic production they entailed new problems
associated with the establishment of authorship and the awarding of copyright.
In addition to its repercussions on music production, the application of digital
technologies to recording supports and equipment for reproducing music at the beginning of
the 1980s gave rise to radical changes in the consumption of recorded music. Sony and
Philips were the companies responsible for this application. They collaborated on the
development of the first digital players and discs – the compact discs (CDs). The prototype
for the system was presented by Philips to the phonographic industry in 1981, but it was not
until 1982 that the first compact discs (CDs) went on sale in Japan and the United States,
having been introduced into European markets in 1983 (Gronow and Saunio, 1999: 147212).
Philips and Sony then developed an aggressive promotion campaign in order to beat off
their competitors and impose their compact disc system as the industry standard. One of the
great advantages of the partnership between these two companies lay in the fact that they
were immediately able to explore the combination of the new hardware and the software
associated with it, i.e. the recorded music. The fact that Philips was the parent company of
Polygram made this direct link between the introduction of new technology and the
recorded music market possible, and this proved fundamental in illustrating the potential of
the new equipment and supports.
The main advantages of the new digital technologies lay in the clean recorded sound and
its reproduction, the extended recording time available on the new discs, the possibility of
random playing of tracks and, above all, their greater resistance to wear and tear (Millard,
2000: 346-356). The main disadvantages lay in the difficulties inherent in assimilating the
new technologies and in agents in the phonographic fields and markets adapting to them. In
fact, their introduction required a rupture with the established formats and the need to
renew the players and sound reproduction systems used by consumers. This implied a

together with British National Anthem, and ‘Whitney Joins the JAMs’ which featured samples from Whitney
Houston’s ‘I Wanna Dance with Somebody (Who Loves Me)’, Isaac Hayes ‘Theme from Shaft’ and the theme
music from the 1970s cult US television series Mission Impossible” (Beadle, 1993, apud Bennett, 2001: 121).
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relatively high cost, at a time when cassette recorder systems, which were cheaper, were
still winning over the public.
Even so, the new digital technologies proved immediately interesting, particularly for the
dissemination of classical music. The lovers of this kind of music, normally demanding
consumers who appreciate the technical qualities of the sound of recorded music, soon
showed an interest in the new technologies. In addition, for the first time the increased
capacity of compact discs allowed for uninterrupted listening of longer pieces of music, such
as symphonies or major concerts.
Despite the positive reception from the world of classical music, it was only in the latter
half of the 1980s that the sale of CDs became more popular and the market became
attractive to publishers. In fact, during the first half of the decade, although the market for
vinyl discs was in serious crisis, the market for audiocassettes was expanding significantly. It
took time for the companies to realise the advantages of the new technologies and for
consumers to recognise them, overcoming the uncertainties associated with the
introduction of a new sound recording and reproduction system.
Once these hesitations had been overcome, CDs proved to be an excellent opportunity
for the phonographic companies. It enabled them to re-issue many recordings from their
back catalogues, by digitalising them and releasing them as compact discs. This helped to
win over new generations of consumers ready to build up their own personal music
collections, whilst also attracting consumers already committed to renewing their collection
in the new formats. It also provided a justifiable opportunity for raising the price of CDs.
These changes explain, to a large extent, the growth in phonographic markets during the
latter half of the 1980s, at the end of which sales of CDs had clearly overtaken sales of vinyl
records in the main markets (Gronow and Saunio, 1999: 147-212).8
Less than ten years after the introduction of the first compact discs and players, the first
digital audio recording systems began to appear on the market: the Sony Digital Audio
System (DAT), the Philips Digital Compact Cassette (DCC) and the Sony Mini Disc (MD). None
of these supports and formats met with any success on the markets. This time, the failure of
Sony and Philips to reach an agreement on the technological standard to be adopted led to

8

This happened in the phonographic markets of North America, Europe and Japan, but as Peter Manuel (1993)
and Roger Wallis and Krister Mälm (1984) show, peripheral markets depended on more economical
technologies, mainly cassettes.

88

RCCS Annual Review, 2, October 2010

The Phonographic Industry and the Recorded Music Market

incompatibilities between systems and strong market competition. The resistance of the
phonographic companies to releasing music in these formats also helped weaken these
technologies.
In general, the phonographic industry feared the unrestricted commercialisation of new
digital recording technologies, due to the fact that they might lead to renewed opportunities
for the unauthorised reproduction of phonograms. Piracy had become a major concern in
phonographic fields following the popularisation of magnetic recording systems, and
therefore the associations representing the North American market sector (in particular, the
Recording Industry Association of America – RIAA) and the European market sector
(represented by the International Federation of the Phonographic Industry – IFPI) made
every effort to prevent the spread of digital recording technologies.
Despite the conservative attitude of the industry, the integrated development of
computer and entertainment systems led to the introduction into the market of
computerized devices that were capable of operating with digital codification systems for
video, audio, text, animation and interactive schema. CD-ROMs were the first supports of
this kind to appear, and could be played on the drive of any personal computer. They were
followed by compact recordable discs (CD-R), a little later by rewritable compact discs (CDRW) and then by DVDs. These developments could not be controlled by the phonographic
industry, and the devices for digitally recording phonograms became available on the
domestic equipment markets at relatively low prices.
By the end of the 1990s the possibilities made available to consumers by the new digital
technologies – acquiring a CD of recorded music, copying it onto the hard disc of a computer
or onto another CD – were increased by the innovations that had taken place in the sphere
of information technology. These innovations followed the creation, in 1989, of a worldwide
network providing communication between computers – the World Wide Web (WWW)9 –
and the appearance, in 1994, of the first commercial browser – Netscape.
In the latter half of the 1990s, technical and technological innovations exploiting the
endless potential offered by the World Wide Web flourished and within a few years had
radically transformed the mechanisms for distribution and access to recorded music, altering
the face of phonographic markets.
9

The protocol establishing the Internet appeared in 1974, but the World Wide Web (WWW) was only
established in 1989 (Kretschemer, Klimis and Wallis, 2001: 418).
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In 1993, Rob Lord and Jeff Patterson designed a kind of digital music archive in MP2 10
format, the Internet Underground Music Archive – IUMA, destined specifically for alternative
and independent music. However, it did not succeed as an alternative to the traditional
forms of music distribution due the operating conditions of the Internet and the still
incipient development of codification systems for audio files. In 1995, Rob Glaser launched
the Real Audio System, a device which compressed audio files and delivered them to
Internet users. It was associated with the Real Player, a software program which, when
installed on personal computers, could play audio and video files that had been compressed
using the Real Audio System. In 1997, Justin Frankel helped to develop Winamp, a program
which read music files codified in MP3 format and reproduced them on personal computers.
With the advent and rapid spread of the MP3, opportunities for circulating recorded
music via the Internet opened up definitively and since then countless sites have emerged
offering sound and image contents. One of the most famous was MP3.com, created by
Michael Robertson in 1997. Initially devoted to providing information on the increasingly
widespread MP3 music sites, it quickly became a music site itself, mainly storing the work of
independent bands (Millard, 2000: 388-402). In 1999, Diamond Multimedia introduced the
first portable MP3 player, the Rio PMP 300. Many other models followed, to the extent that,
as Andre Millard suggests (2000:395), the MP3 player became the Walkman of the 21st
century.
The phonographic companies kept their distance from these processes. They continued to
back the production of CDs, and especially the traditional forms of sales and distribution,
although some began to sell CDs via the Internet.11
However, at the end of the 1990s, when new mechanisms began to be adopted for the
physical distribution of digital information – broadband, cable optics, high speed modems –
offering greater speed and quality for the flow of information on the Internet, applications
for the direct exchange of recorded music via the net emerged, namely peer-to-peer
systems (P2P). The name Shawn Fanning became familiar to Internet users due to the fact
10

The MP2, like the MP3, is a system for digitally codifying sounds. The MP3 began to be developed in 1985 by
the Fraunhofer Institute for Integrated Circuits in Germany and was introduced in 1992. Its adoption as part of
standard digital audio and video compression systems was defined by the Moving Picture Experts Group
(MPEG) Layer3 in 1994 (Kretschemer, Klimis and Wallis, 2001: 419).
11
Many adopted the Real Audio System to place small samples of the music from their albums online so that
they could be listened to by internet users who had access to the Real Player. However, they did not make all
the tracks from the CDs available. The complete set of tracks remained associated only with the discs as
physical objects.

90

RCCS Annual Review, 2, October 2010

The Phonographic Industry and the Recorded Music Market

that he developed this process through the Napster system, launched in 1999, which was
designed to allow free and direct exchanges among music lovers.
P2P systems revolutionised access to recorded music, helping to create global audiences
linked by the World Wide Web and able to share audio files with each other without any
intermediaries other than the technical and technological devices and applications. Whilst
other digital technologies already offered consumers the opportunity to control and
manipulate music recordings, applications allowing for the direct exchange of music content
provided them with infinite possibilities for accessing the private audio collections of other
net users. Indeed, P2P networks are radically different from the traditional
client-server model, in which information flows from a centralized source (the server, a
computer or group of computers that stores and distributes data) and its users (the clients,
who request data from the server). Instead, P2P describes a decentralized network in which
each computer has direct access to certain designated files stored on every other computer;
the circulation of data among members of a network is known as file-sharing. (Katz, 2004: 161)

Given this context, the position of the phonographic companies was under serious threat.
On the one hand, the new resources and network communications systems constituted a
threat to their roles of selecting and diffusing musical works and to their sales and
distribution structures. On the other hand, P2P systems destroyed the basic principles of
intellectual property, offering unimaginable possibilities for the illegal use of phonograms
and threatening control of the intellectual property rights distributed among the various
agents in the value chain of the phonographic sector. To the threat of industrial piracy,
strengthened by digital technologies, was now added a wealth of opportunities for illegal
copying by consumers.
Thus, a whole series of possibilities opened up which radically changed the kinds of
relationship consumers of music had with the world of recorded music and, with them, the
conventions that had, for a long period of time, governed the definition of use values for this
music. In the final analysis, these changes generated disagreements about the definition of
the core objects of the phonographic industry, reflecting ambiguities similar to the ones that
had marked the early years of the industry. In fact, the phonographic industry proved
incapable of understanding and assimilating the process of the dematerialisation of recorded
music, failing to keep up with the reinvention of the mechanisms mediating between
creation and consumption. These mechanisms led to major changes in music culture, in the
processes of establishing criteria for the recreational and aesthetic enjoyment of music, and
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in practices for using and manipulating this music. At the same time, they changed the
conditions for creating, recording and distributing music, in the final analysis enabling a
direct and reciprocal relationship to be established between creators and consumers.
Via the Internet, consumers are increasingly proving themselves to be music lovers, in the
sense described by Antoine Hennion (Hennion, 2001). They can select music, choose
performers, share preferences, justify their tastes and defend their criteria, argue choices,
compare themes and performers, communicate with creators, compose their own musical
selections… all in addition to being able to connect these activities to the sphere of creative
practice, nowadays accessible through the link between software programs, production and
sound recording equipment and musical instruments.
The Internet has increased and utterly transformed cultural socialization networks,
practices of constructing musical taste and ways of relating to musical works (Hennion,
2005). In this sense, digital systems, the Internet, and in particular P2P systems have opened
up a series of new possibilities for updating the order of inspiration in defining the value of
phonograms.
In general, the changes that have taken place since the 1980s – in terms of the various
technological devices, composition processes, musical forms and content, market
mechanisms and forms of consumer use – have radically altered a significant number of the
conventions of the phonographic field, which embodied the orders of worth that presided
over the functioning of the field. The new technologies have introduced acute uncertainties
with regard to what had been defined as the specific object of the phonographic industry
throughout its history, namely phonograms. Will they remain as discs? Or are these objects
fated to disappear and finally give way to non-material protocols? The new forms of
composing and creating music have altered the conventions established for works of music
and their originality. In doing so, they have introduced many new issues regarding the
definition of rights of authorship, which had been established in the early 20th century, and
the operating mechanisms of the civic order that presided over the coordination of
phonographic activities in this sphere. The changes in market mechanisms, namely the
emergence of systems of direct non-commercial and non-material exchange, threatened the
conventional retail trading mechanisms and led to the invention of mechanisms for online
trading. The calculation agreements for these new mechanisms are radically different from
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those employed in traditional trading,12 imposing changes in the production of the market
value of phonograms. Even so, direct, non-monetary exchange between consumers
continues to generate uncertainties in this area. Changes in the use consumers make of
phonograms, which extends beyond listening to records to include, in general terms,
reproduction, sharing and re-creation, have altered the conventions of the music culture
underlying phonographic consumption and have created great controversy over market
rules, the conventions of musical ownership and the actual convention regarding the
distinction between creator, work and consumer, a convention that is one of the keystones
of modern cultural fields.

Conclusion
To conclude, I intend to return briefly to the opening idea in this essay, in which I expressed
my perplexity at the superficial treatment often given to the culture industries in sociological
writings. What the history of the phonographic industry shows us in this respect is that the
culture industries constitute organisational fields that have a high level of complexity.
Several principles and logics operate within them: the technical-industrial logic and the
market logic, traditionally associated with the sphere of economic activities; the logics of
inspiration and fame, associated with the cultural and artistic spheres; and the civic logic,
related to public regulation. The complexity of the cultural industries field results from the
coexistence of these diverse logics and coordination systems which, although
incommensurable, must coexist within the organization and dynamics of the field. This
coexistence is essentially based on numerous established conventions which enable the
systems to operate and alternate during the course of activities.
The periods in which new spheres of activity emerge and develop, as was the case in the
last two decades of the 19th century and the first decades of the 20th century, a time when
phonographic activities were established and perfected, enable us to perceive the principles
mobilized by these fields of action. However, this perception becomes particularly acute in
times of crisis, such as the one experienced by the phonographic industry in the past two
decades as a result of the redefinition of various conventions, whether technical-industrial,
cultural, market or even civic. The transformation of these conventions has had multiple
consequences for the coordination of activities and the structure of the field, giving rise an
12

On the concept of markets as calculative collective devices, see Callon & Muniesa, 2005.
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atmosphere of doubt and uncertainty with regard to the legitimacy of the established
justification regimes. These uncertainties have proved particularly sharp since they have
unleashed disputes not only over the objects and material devices associated with the
phonographic universe, but also over the definition of the relevant actors, the tests for
evaluating their respective worth and defining hierarchies and, above all, over the actual
principles of worth underlying the various activities. There is a multitude of possible foci of
uncertainty that abundantly show the impossibility of reducing cultural industry fields to the
classic dichotomy between economics and culture and illustrate the density of processes
that have yet to be studied more closely.
Translated by Sheena Caldwell
Revised by Teresa Tavares
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The Military and Political Intervention: Ideological Trends and Contemporary Contexts*
This article analyses the evolving relations between the military and political power in Portugal,
from the time of the 19th century liberal monarchy until the end of the 20th century. In particular,
it offers an interpretation of the impact of the diffusion of constitutionalist, republican, nationalist
and socialist ideologies on military culture, and the norms guiding the attitudes and actions of
military elites within the political arena. It takes into account their professional experience of war
(the African campaigns, the First World War and the colonial war of 1961-74) and the observed
behaviour of the working classes recruited for these missions, in the context of the policies
adopted by successive governments and political regimes. The international context is also
considered, both with regard to dominant ideologies and established strategic interests.
Keywords: The military; political power; military culture; armed interventions.

Introduction
Carrilho’s work of 1985 amply demonstrated that the evolution of the social composition of
the officer corps had a bearing on their relationship with the Portuguese context in specific
eras (1910, 1926 and 1974). However, the same cannot be said of the prevailing political
ideologies in each of these periods, despite the important contribution by Ferreira (1992).
This is, therefore, the aim of this text: to attempt to examine the main outlines of the way in
which, at the dawn of the 20th century, Republicanism affected the officer corps trained
under the constitutional monarchy; how, a few years later, a new movement based on
authoritarian and anti-liberal ideas was able to mobilise a large portion of the military cadres
to bring about a “return to order”; and how, after the experience of a prolonged war in the
overseas territories, which was low intensity but employed subversive methods, the next
generation of professional soldiers used their arms to bring down the ruling regime and
many of them were tempted by various forms of allegiance to revolutionary socialist
projects. This exercise will obviously involve skimming over Matos’s (2008) arguments about,
and exhaustive examination of, the relations between military institutions and political
power throughout history, in order to present a few personal reflections, some of which have
already appeared in published works on the subject of “political influences on the army” in
the modern and contemporary world. To a certain extent, this represents the exact opposite

*

Article published in RCCS 86 (September 2009).
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of the phenomena analysed by Matos, whose concern is with the “influence of the army on
politics.” However, the background also includes general reference works on the relations
between the army, civil society and the state (Huntington, 1957), the sociology of war
(Bouthoul, 1970; Keegan, 1976) and the imperial designs of the great powers (Kennedy,
1987).
What follows is an interpretative historical and political overview of the social attitudes of
professional soldiers during the 20th century, which should help formulate consistent
hypotheses for the motives that led them, on occasion, to intervene directly (or attempt to
do so) in the political arena through coups d’état, with the intention of altering the course of
the government or the nature of the ruling regime. Although this overview refers concretely
to the case of Portugal, it is not entirely specific to this country and its main lines of analysis
correspond to general trends observable in other scenarios in the same periods, hence the
inclusion of some comparative observations relating to situations in other countries (see, for
instance, Girardet, 1964, for the case of France). It also refers, in general terms, to soldiers,
but the intention is essentially to restrict this term to the body of professionals who choose a
career in the armed forces and are the main repositories of military values and culture,
historical memory and traditions. Additionally, they are the main reserve for the authority
and intelligence that organise all operational units and that provide the rationale for the
actions undertaken by the nation’s armed forces. In other words, the main reference point
here is the officer corps (those with fundamental responsibilities for commanding troops and
the corresponding prerogatives), rather than the sergeants and ordinary soldiers, despite the
fact that these subordinate ranks exist in much larger numbers. The text refers primarily to
the army, as the larger and more influential branch of the armed forces, leaving slightly to
one side aspects which are different and specific to the navy – the subject of a study by
Freire (2003) – and the air force (still awaiting in-depth studies from a social sciences and
humanities perspective, in Portugal at least), in order to focus on what they essentially share
with their comrades in the ground forces: the military spirit.
In effect, the current idea of the armed forces as an integrated structure with three
branches that essentially ensures national defence is relatively recent in origin, dating from
the Second World War and the beginning of U.S. dominance. Before this, they were referred
to as “land and sea” forces, supervised for a long time, at the level of government structure,
by the War and Navy Ministries, respectively. It should, however, be noted that even in a
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country with an overseas empire such as the one that Portugal possessed in the first half of
the 19th century, the institutional framework for the defence of Portuguese sovereignty in
such faraway places was never entirely satisfactorily resolved, bearing in mind the means of
communication at the time. However, the location of the various theatres of operations and,
without doubt, also the influences of the most powerful endogenous interests generally led
to associating the army with the external actions of the state (“war” and diplomacy), whilst
“navy and overseas affairs” were managed jointly (Barata & Teixeira, 2003; Telo, 1999).

Nineteenth-century constitutionalism and the end of the monarchy
The experience of the civil war fought between the supporters of D. Pedro and D. Miguel – in
the turbulent times following the French invasions, the withdrawal of the court to Brazil, the
presence of the English and the first episodes in the Liberal revolution – must have been
traumatic for many and, to a great extent, determined the profound reorganisation of the
state which took place in the 1830s. From that time until almost the end of the 19th century,
continental Portugal was no longer under threat and the armed forces were only used
occasionally to repress domestic reactions to unpopular measures which were part of the
plans to modernize the country (the Patuleia, or “little civil war,” and peasant uprisings) and
to settle differences between opposing factions or figures from the dominant political elite
(Cabralism, the Marechais, etc.). Essentially, these were cases of resistance on the part of the
socio-cultural survivors of the Old Regime, faced with the arrival of “progress” (ranging from
the free press to the railways) and the emergence of a bourgeois civilization in which wealth
no longer depended exclusively on birth and the church was no longer (almost entirely)
indistinguishable from the state. It should be noted that, with an essentially urban concept of
the police dispersed on the streets dealing with vagrancy, soldiers were still responsible to a
large extent for maintaining law and order in the territory, a duty which they exercised
elegantly clad in breeches, short jacket and shako with plumes.
In these circumstances, the armed forces were experiencing the difficult transition from
the former principle of personal loyalty to the monarch – to which may be added the near
monopoly of the court aristocracy over the senior command, as Monteiro (2007) has clearly
shown, despite recourse to foreign commanders and soldiers, paid at the going rate – and
the new requirement of loyalty and service to the nation (Valente, 1997; Marques, 1999). As
the nation was an abstract concept (although materialised in the form of territory and
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heritage, the population and shared language, in addition to religion), there was a need to
make use of a combination of institutions to represent it and to find and define, tant bien
que mal, a place on which the dependence and subordination of the military corps to
decisions could be anchored: the ministry, the constitution, the king, parliament or the
courts of law.
In addition, during this period the main organisational and functional pillars of the
modern military institution were reformed and consolidated, involving:


Training for the officer corps in specialist schools and the organisation of their
professional careers on a functional and meritocratic basis;



The codification of the principles of discipline, pay and the rights and duties of
military status (for example, ending corporal punishment but, on the other hand,
enshrining the swearing of allegiance to the flag and the obligation to serve the
country “even at the sacrifice of one’s own life”);



The organisation of compulsory military service for all able-bodied men;



The importation of new weapons and equipment for troops (weapons with spiral
barrels and breech loading, steamships, etc.).

In general, in these decades the idea that the military as an institution was a basic
component of nationality itself, serving its people and respecting their history, was forged
more consistently. In other words, the ideological basis of military nationalism (which may
also translate into the idea of patriotism and is distinct from other forms of nationalism) was
founded. It may be noted, as an aside, that this veritable mythology corresponded to the
values extolled by the political class representing Liberal constitutionalism, but owed little to
real history since, strictly speaking, it was only after the late 17th century that reference could
be made to a national army (i.e. a single army subordinate to the head of state, although
raised in the provinces by municipalities and the nobility). However, it helped to construct
the prestige of an institution which, through some of its most distinguished members
(engineers, astronomers, geographers, etc.), was also involved in the economic and social
development of the country following the civil war.
After the Berlin Conference of 1885, and given the urgent need for effective occupation of
the overseas territories dictated by the course of history, Portuguese soldiers were called
upon to fight “on the frontiers,” in particular in Africa, in a series of operations and
campaigns that were generally very successful (despite numerous setbacks), and which came
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to profoundly affect the political attitudes of the army. Despatched to exotic and distant
lands, with precarious and difficult logistical bases and lines of communication, the army and
navy officers (often marching across land or supporting these manoeuvres with rudimentary
naval resources) were able to hone their skills (in commanding men) and qualities (decisionmaking, resourcefulness and daring) to take maximum advantage of the “human capital”
entrusted to them, particularly the unselfishness, humility, obedience and spirit of sacrifice
of the ordinary fighting man (Freire, 2009 and 2010).
At the same time, the most outstanding members of this elite quickly discovered
unsuspected vocations as public administrators (in the new colonial administration installed
in the territory after conquering the tribes and indigenous peoples) and various others were
moved by scientific curiosity to explore and acquire detailed knowledge of the territories,
their resources and populations. The official reports from the military campaigns and colonial
government of the time were full of curious information about local history and culture, as
well as references to prospects for the economic development of “future Brazils.” At the
same time, they took note of the incipient urban life in the small towns and cities where
whites, natives and foreigners laboured, the random allegiances or submission of the
indigenous authorities to the Portuguese flag (with the payment of the respective tax on
huts), the violent incidents and acts that took place here and there, and the establishment of
“outposts” (initially military and later administrative) to control vast territories, which were
gradually linked by telegraph lines and roads opened after requisitioning “labourers” (albeit
paid), managed by the Portuguese. From these “few brilliant and consoling pages in the
history of contemporary Portugal” (as Mouzinho de Albuquerque wrote1), these men took
the material needed to reinforce the model of the military hero, entirely and exclusively
dedicated to serving his country, who was content simply to know he had done his duty and
to receive some form of symbolic recognition from the country, such as decorations, tributes
to the dead or, best of all, a place amongst the great names of Portugal.
The hesitations of these men from the “school of Mouzinho” – the history of Paiva
Couceiro, mordantly characterized by Valente (2006), is a case in point – in the face of the
subtleties and traps of state politics meant that the dizzying developments that took place at
the beginning of the 20th century – such as the working-class socialist movement, the

1

In a letter to His Royal Highness Prince Luís Filipe in 1901, reproduced in Nunes (2003).
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women’s suffrage movement or the aesthetic revolution in music or painting – passed this
generation by, since they were powerless to control them and incapable of understanding
them. However, the African experience had a profound effect on the memory of the
generations that followed and armed them with a visceral distrust of “the swine, politics” (to
quote Bordallo).
Moreover, during this period the process of social sealing of the officer corps, with
descendants following the same vocation and reinforced family connections, was
consolidated, meaning that authentic military lineages were created. If the aristocratic
elitism of the officer class gradually disappeared, the entry of the best sons of the middle
class and petty bourgeoisie (and more rarely the working class) into this group compensated
for this with the advantages offered by a more substantial technical training (Carrilho, 1985).

The spread of Republicanism
The rapid and even overwhelming way in which, within around twenty years, Republicanism
spread in Portugal amongst a significant portion of the urban bourgeoisie and acquired
enthusiastic supporters amongst the Lisbon intellectuals, many shopkeepers and artisans and
even the “hoi polloi” in working-class neighbourhoods and in the barracks is perhaps still
surprising. The best-known and most consistent historiography has long ago identified the
causes, described how it took place and discussed the consequences (Marques, 1977;
Wheeler, 1978; Ramos, 1994). An example of the latter was the fact that, as it began later, it
occupied the ground where working-class socialism was already developing, thus blocking
the development of a central European type of social democracy and facilitating the course
of the revolutionary syndicalist alternative. But it may be considered that the success of the
Republican ideology and political movement had a lot to do with the degree of “rottenness”
of the monarchy as an institution – that is to say, its inability to respond to the cultural
challenges of the age, an area in which, in addition to the political class, the substantial
influence of the Catholic church, still closely linked to power, weighed heavily – and, on a
deeper level, with the intensification of the demagogic populist wave that had already swept
through the country in 1820 (Valente, 1974; Cabral, 1979).
What is certain is that the Republican idea also won over many soldiers after the
insurrection of 1891 (which has been called the “sargentada” [sergeants’ revolt]), and also
seeped through to the officer ranks, with motive and method. The motive was again
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constructed around the idea of nationalism, now understood as the opposite of “family
intrigues and negotiations” inherent to the monarchy, refusing to allow Portuguese interests
to be undermined by those of the English and importing supposedly scientific grounds
(positivism) to legitimise its ambitions to the extent of accepting a federalist view of the
state, as Fernandes discusses in detail (2008). The method was that of Carbonari conspiracy,
whose roots dated far back in time but continued to prove effective in bringing down a
regime “which many served but few supported,” as was the case in Portugal. The result, for
the military as an institution, was as follows: ‘Torre e Espada’ military honours bestowed on
the heroes of the African occupation and an increase in the number of aides-de-camp in the
royal military household were not sufficient to keep the army loyal to the government,2 and
the “Republican virus” in the barracks caused a dual internal breakdown, due to political (and
soon party) divisions introduced into its midst and to the habit of summoning armed troops
to enforce any cause or objective supposedly beneficial to the country.
The “fathers of the Republic” and many of its ideologues were intelligent, educated,
altruistic and (as far as we know) honest men who quickly understood the risks that
politicised troops posed to the stability and credibility of the new regime. Participation in the
First World War (see Teixeira, 1996) – involving approximately 50,000 members of the
expeditionary forces, but apparently with reservations on the part of certain cadres
concerning combat in the European theatre – with the main political objectives of
guaranteeing possession of the colonies and making Portugal a partner recognized by the
great European powers (in particular England, France and Spain), also came to serve the
purpose of reunifying the armed forces and giving them a new sense of mission. The
sacrifices made by thousands of career and non-career officers, sergeants and ordinary
soldiers had, in fact, the psychological effect of creating a sense of “unity” and “being
misunderstood by others” that are acknowledged to exist in most ex-combatants. Although
the Republic had profusely honoured the efforts and heroism of these soldiers, thus
reinforcing their patriotism, this did not redeem its original sin of partisanship and intrigue.
Moreover, the everyday use of firearms meant that certain conscripts felt more ready to use
them for their own purposes once they returned from the snow-covered fields of Flanders or
the dry African steppes. Thus, the level of violence in society increased and armed soldiers
2

See, for example, its composition in the Lista Annual de Antiguidades dos Officiaes da Armada[…] referida a
31 de Dezembro de 1902. Lisbon, IN, 1903.
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continued to intervene in politics, in plots generally directed against the “dictatorship of the
democratic majority” (the party led by Afonso Costa), which was in reality the legal
government (appointed by parliament), or as a response to restoring the “constitutional
normalcy of 1911.”
After Sidonism, an anti-Liberal political grouping began to take shape, in which many
soldiers, marked by the experience of war (and its economic consequences) and discontent
with the “scum” leading the country, were involved. Corporative questions (such as the
integration of non-career officers into the permanent corps or more arms for the National
Republican Guard [GNR]) and the deterioration of political and social life – with unstable
government, a budget deficit, disorder in the streets and financial scandals – together with
the profound changes taking place all over Europe (the USSR, Germany in crisis, Italian
fascism, the rule of the military dictatorship in Spain, etc.), led to the emergence of
nationalist movements (the Nuno Álvares League, etc.) and later to pre-seditious military
juntas and, finally, to the revolution that was to “put the country in order” and bring about
peace. Once again, nationalist values and references were brought into focus, attaching all
the blame to the “Bernardinos Machados,” as the political pamphlet written by the young
lieutenant Humberto Delgado and entitled Da Pulhice do Homo Sapiens [On the
Despicableness of Homo Sapiens] so clearly illustrates.3
Whereas Republican nationalism established itself against the “collusion of court and
clergy,” New State (Estado Novo) nationalism was built on the rejection of both demagogic
politics and social disorder.

Salazar’s civil peace
One of the strongest arguments that led the majority of the soldiers to give their long-lasting
support to the New State was the rejection of political interference in the barracks and the
reconquering of a sense of cohesion and unity that could only reinforce the military spirit.4 In
fact, in addition to the involvement of uniformed personnel in a wide variety of coups and
conspiracies, it was the military leaders who, for one reason or another, were involved (and
involved the troops) in the main acts of force directed against serving governments, some of

3

Published in 1931, passionately supporting the dictatorship (on the same subject, see also the book by
Frederico Delgado Rosa, 2008).
4
As an example from amongst many existing memoirs, see the book by General A. Ilharco (1926).
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which represented the most bloody civil struggles of the 20 th century in Portugal. Firstly,
there were the 1911 and 1912 incursions from Galicia and the monarchist uprisings in Porto
and Lisbon in January 1919 led by Paiva Couceiro, the insurrection of 14 March 1915
organised by the “democrats” to bring down the “dictatorial” government of General
Pimenta de Castro, the military movement of 5 December 1917 led by Major Sidónio Pais
(shot one year later by a member of the Republican Party), the aborted conspiracy of General
Sinel de Cordes of 18 April 1925 and the applauded “national revolution” instigated by
General Gomes da Costa on 28 May 1926 – not forgetting the confused and bloody night of
19 October 1921. Following this, there were the ferocious Republican and popular uprisings
of 3 and 7 February 1927, the “Castle uprising” of 28 July 1928, the “Republic of Madeira” in
April 1931 and the military movement of 26 August 1932, all opposing the government of
the dictatorship and well analysed by Farinha (1998). In these various cases, armed civilians
almost always played a part (non-mercenary volunteers, it should be noted) fighting
alongside the military units in revolt, which conveys the impression of how normal violence
was during this period (to which the bombers and civilian militias added in their own way5).
Far more serious, however, was the responsibility of these insurrectionary officers, since they
were seriously violating their duties as the armed wing of the nation (to defend it against
attacks from abroad) and illegitimately forcing their subordinates to support their beliefs.
In addition, since political participation was a Republican right that did not exclude
soldiers, countless army and navy officers joined the ranks of the governments of the 1 st
Republic, the parliament at S. Bento and the lists of party members, inevitably adding to the
divisions and verbal clashes “among comrades.” The support base of the New State
contained a combination of very diverse elements and political sensibilities. The National
Union party itself was seen by many as a nonpartisan demonstration of support for a regime
and a government that wanted to do “everything for the nation.” It should not be forgotten
that parliamentary democracy was heavily contested in the 1920s and 30s, both by populist
and nationalist movements (in Italy, Germany, Spain, France, Hungary, etc.) and by the
opposing alternatives represented by Communism and the USSR. It was therefore not
surprising that some of the soldiers who assumed political duties in the New State did so to
oppose the sterile partisanship and parliamentarianism of the 1st Republic, and that others

5

See, for example, the PhD dissertation in History by Filipa Freitas (2007).
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accepted posts in the state administration because they believed they were working for
national resurgence.
Thus, Salazar’s programme to “return the soldiers to the barracks” and “pacify the
country” included the following measures:


A drastic reduction in the level of violence and lack of safety in society, using the
necessary means;



The establishment of a designated “enemy within,” firstly in the figure of the
revolutionary working-class movement (which was defeated in the uprising of 18
January 1934) and later the Communist party (which served this purpose up to the
end);



The “soft” purging of the less trustworthy military leaders, as Faria (2000) and Matos
(1999) have clearly shown;



Plans to modernize war equipment, through the Magalhães Corrêa naval programme,
spares from the Second World War, the creation of an air force, and NATO equipment
(Telo, 1996);



The appointment of senior officers to top prestigious state positions (Presidents of
the Republic, military ministries, order of protocol, etc.);



The adoption of measures of (indirect) economic support and social privilege for the
“military family,” making it more cohesive and isolating it a little more from the
national collective (whilst maintaining the structural segmentation of the military
hierarchy);



Developing the essential vocation of the armed forces by identifying successive
external threats looming over the integrity and independence of the country; while
some of these were real, others were inflated for political reasons, but they always
gave the soldiers the sense of their indisputable necessity and usefulness (the Spanish
Civil War, the Second World War, the Cold War, India and, finally, the war in Africa,
which “was instigated against us from the outside” and could only harm development
in the overseas territories).

When the generation that had played a part in the establishment of the Republic and the
First World War disappeared, serious political dissent in the military in fact ended, and the
rare incidences of dissent or mere court conspiracies became minor phenomena without
relevance or impact on the morale of the troops. The next generation, who served under the
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New State, ignored politics, in the best and worst sense, but this had a positive and
considerable effect on cohesion, the professionalization of the cadres and the general
efficiency of the armed forces, although it made them a crucial support base for the regime
of Salazar – who was himself decorated with the ‘Torre e Espada’ by the military high
command in May 1932.6
In this way – through the heritage of the 19th century, the consolidation of the institution
itself, the campaigns and expeditions in distant lands and the experiences of political
intervention – the ethics and culture of the contemporary Portuguese military was forged.
The former refers to what should be, the military courts being responsible for its definition
within the internal or corporative order, while the legitimate political power emanating from
society is responsible for establishing its mission. The latter refers to what actually is and,
from this perspective, can be examined and analysed, in particular through academic
research (Freire, 2009a).

The last of the African campaigns and the 1974 Revolution
The Portuguese government reacted promptly and efficiently to the outbreak of “subversive
wars” in Angola, Guinea and Mozambique – and was actually supported in this by the
democratic opposition. There, soldiers were severely tested, overcoming difficulties of
various types and leaving in the field proof of their loyalty and honour, with ten thousand
killed and many maimed out of the approximately one million who were called up (Cann,
1997). However, the regime was unable to survive these protracted conflicts. The persistence
of the local nationalist fighters and the (relative) international isolation of Portugal were the
main exhaustion factors, but the end of the wars, the consequent independence of the
territories and, above all, the fall of the actual regime in Lisbon only became possible
because a significant number of lower ranking officers were moved to conspire and carry out
a successful coup d’état.
During those years, the professional cadres of the army, navy and air force experienced
the privations of a war without rules, for which they had not been prepared, in addition to
the regular dramas involved in this kind of extreme situation. Many read Jean Lartéguy,7
6

He was the first civilian to receive this honour (Martelo, 1999).
The novels The Mercenaries, The Centurions and The Praetorians, about the wars in Korea, Indochina and
Algeria, were published to great success in France in 1960 (the first two titles) and 1961, and soon translated
into Portuguese and published by Bertrand.
7
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questioned their role as the centurions of the West (or the regime) and perhaps became
disorientated by the ambiguous responses to their doubts. They also came into close contact
with a new generation of students who, as conscripts, were forced to fight (or desert …), and
commanded a succession of troops who were the sons of workers and peasants from “inner
Portugal,” for whom they were the main role models – as fighters and as men (Brito, 19992001). Whilst some committed (or allowed) atrocities and adopted other forms of fearaverting behaviour, they were all able to see and assess the behaviour of the colonialists and
the authorities and the poverty of African life on the basis of their personal experience and
intervention. New solidarities were forged between soldiers from different ranks and
separate branches. Orders from Lisbon or any headquarters, visits by important officials or
information extracted by force by the PIDE (International and State Defence Police) seemed
strange and abstruse to them at times. In the meantime, in everyday life, it was common to
share combat rations with a black youth, light a cigarette in the mouth of a dead soldier or
make a pious gesture towards an already helpless prisoner.8 Eventually, the large-scale
mobilisation of conscripted officers and the “miscegenation” of the troops led to a more
extensive occupation of the territories, and most of the actual fighting was transferred to the
special forces (some of whom had been recruited locally), given them also the odiousness of
the task at a time when international opinion had already been won over to the cause of
independence.
This was the experience of the men responsible for the Revolution of 25 April 1974 –
although there were differences with regard to the navy and the air force. Given their basic
training, they were not unaware that in setting out on this path they were violating the
fundamental principles of military discipline and their duty to obey the legal government of
the nation. Yet they believed that they were responding to the deepest aspirations of the
majority of the Portuguese people and perhaps, to a certain extent, redeeming the armed
forces from their political intervention at the start of the New State and the strong support
they had given it for decades. In fact, from the first hours of the uprising and throughout the
entire process that followed until the national situation was normalised as a constitutional
and politically free democratic regime, the main objectives of Democratisation,

8

Novels and memoirs of the colonial war (António Lobo Antunes, Carlos Vale Ferraz, etc.) are perhaps the best
testimonies of this human experience.
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Decolonisation and Development were never questioned by significant sectors of the
population.
However, the soldiers of the Revolution did not emerge unscathed from opening this
veritable Pandora’s Box. Politics – now warlike and youthful, driven by an important, diverse
and revolutionary far left (Oliveira, 1993) – quickly entered the barracks, bases and ships, not
to “raise the consciousness of the masses,” but to sow division, capture allies and isolate the
adversaries of the moment, consequently paralysing the mechanisms of the chain of
command and neutralising the operations of the units. In addition to the climate of freedom
previously experienced in 1910, the usual demoralisation that comes at the end of a war that
has not been won (although not lost either), was now felt in the ranks, increasing the
prevailing level of indiscipline even more. The MFA (Armed Forces Movement) itself, which
had momentarily conceived of itself as a Third World-style liberation movement (Oliveira,
1975) quickly became an arena for the confrontation of different political and military
opinions (and actions, with loyalties that went beyond the established hierarchies). Factions
said to be from the right (the “Spinolistas”), the centre-left (the “Melo-Antunistas”), the left
(the “Gonçalvistas”) and the far left (the “Otelistas”) – not to mention the “Kaulzistas” and
other firm defenders of the deposed regime, were all caught up in the situation. To prevent
bloodshed and fratricide, the important factors, amongst others, were the realism imposed
by the international context, the timely reaction of Mário Soares, the military intervention of
“the nine,” the intelligence of Álvaro Cunhal in reining in conflict and the moderating and
mediating role played by some officers, not always visible to the public, aided by the shared
status of “comrades in arms” of all who were in disagreement with each other (Rezola, 2006).
Following the coup of 25 November 1975, the political scenario changed decisively for the
forces of the movement, from a dynamic offensive with the aim of “carrying the revolution
forward” to a situation of resistance and defence of the “conquests achieved.”
But what could have led career officers, born and trained under the New State, to display
such a great propensity for partisan divisions and undisguised sympathy for socialist and
“anti-imperialist” ideologies to the point that, when the political regime stabilised from 1976
onwards, many adopted a “revolutionary,” distrustful and critical attitude towards the
democratic parties (from the Socialist Party to the right) and allowed themselves to be
instrumentalized by the Communist sector (in all its shades), displaying a certain degree of
tolerance towards the far left and even, as happens with all fronts – see the proximity to the
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so-called Catholic progressives or the role played by Marshal Costa Gomes in the Peace
Movement of the 1970s and 80s (Rodrigues, 2008) – with conservative figures who accepted
the score?
In order to answer this question, it is necessary to briefly recall the way in which,
throughout the 20th century, the main political movements considered the role of the
military in the changes they were engaged in bringing about.

Soldiers and politicians
Let us leave aside fascism and Nazism, which organized their assault on state power through
counter-revolutionary mass movements. After Jaurès and the “sacred unions” of the First
World War, social democrat trends accepted without further question the mission of the
armed forces in external defence, only expressing a preference for compulsory military
service and a reticence towards professional armies.9 The orthodox Communist parties, on
the basis of the historic experience of the civil war in Russia and their terrible struggle
against the Germans from 1941 to 1945, began to consider the armed forces as a
fundamental instrument in political action, both at home and abroad, and thought that, like
the state itself, it should be firmly controlled by the party.10 Thus, with their notorious tactical
flexibility, they were just as capable of attracting men with an inflexible military spirit (since
they needed their powers of command and their technical knowledge) as they were of
persecuting and ordering the execution of those who dared to denounce their thirst for
control, as happened countless times during the Spanish Civil War11 and the Stalinist internal
purges. In Portugal during the PREC (Ongoing Revolutionary Process), support for the peopleMFA alliance or for “comrade Vasco”12 was the order of the day and was instrumental in
translating this orientation.
In turn, the Chinese communists13 had a very different experience in their “long march” to
conquer the state (Gluksmann, 1969). They introduced a dual combination of nationalist
objectives (against neighbouring invaders and “imperialists,” the distant exploiters of their

9

See the classic work by Jean Jaurès (1910).
For technical concepts of assault on power from a Bolshevik perspective, see the 1931 book by A. Neuberg
(1970).
11
From the vast bibliography on this subject (and the violence of this “interior” war which also had a “front”
and a “rearguard”), see Freire (2008).
12
Coronel Vasco Gonçalves was Prime Minister of Portugal from 18 July 1974 to 19 September 1975. [T.N.]
10
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resources) with socialist-Marxist-Leninist objectives for the state control of the economy and
the dictatorship of the party of the proletariat, on the one hand, and forms of conventional
warfare with guerrilla warfare, on the other hand. Their concept of a people’s army did not
essentially differ from the one invented by the Bolshevists in 1919, and it may be
summarised thus: the regular troops were deployed in defence and conquest, whilst the rural
or urban guerrillas provided the offensive, even when disadvantaged by lack of resources,
and always under the control of the political commissars.14
This was the model which, in general, was copied by the Latin American guerrillas15 and to
a great extent in the anti-colonial struggles in Africa, of which Portugal and its former
overseas provinces had such a bitter experience (Afonso e Gomes, 1998). It can also be
understood how, in other situations, nationalist soldiers who felt they had received little
recognition from their political leaders (corrupt monarchies, puppet governments, etc.) and
who were revolted by the submission of their country to the interests of foreign powers,
could have opted for a “national revolution” to take over the reins of power, impose strong
political regimes and engage in external campaigns that were more in keeping with their
vision of the forces at play. This was what happened successively in Turkey,16 Egypt, Iraq,
Libya, etc. In countries recently freed from colonialism in Africa (from Algeria to several in
sub-Saharan Africa), in particular those where guerrilla warfare had taken place, the army
also played an important role, together with the single party.
This is a plausible interpretation for the phenomenon of the synchrony between the
traditional attitudes of the soldiers and the habitual values of the socialist movements (which
appear to have nothing in common – consider, for example, hierarchy versus egalitarianism
or obedience versus creativity), from the moment when the latter abandoned their initial
ideas of internationalism and also began to defend national objectives and principles (as was
the case with the domestic and foreign policy of the Bolsheviks after 1930), in addition,
naturally, to the comfort of seeing themselves recognized and close to the state power of
these new or refounded nations.

13

See Mao Tse-tung’s On Guerilla Warfare (1937; Portuguese translation from 2004) and also N. V. Giap,
People’s War, People’s Army, originally published in 1961.
14
See the works of Trostky collected in Comment la révolution s’est armée (1967) and L’Armée Rouge (1969).
15
See Ernesto ‘Che’ Guevara (1971). The Brazilian Carlos Marighela also wrote a Mini-Manual do Guerrilheiro
Urbano in 1969, the year in which he was killed in action.
16
In this case, bringing profound internal changes in terms of the secularisation and modernisation of society.
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During this process, which lasted for thirty or forty years of the 20 th century,
developments and changes began to take place in the habitual interventions of armies in the
governance of their countries, which had formerly always been against movements and
frequently against “Communism and all other subversive ideas”; and had always acted to
impose order and the authority of the state, the unity of the nation and traditional values
(religious, social or economic). It will suffice to recall the cases of Spain, Brazil, Indonesia,
Greece, Chile and Argentina. This was a development that some must have taken as an
encouragement to advance the cause of socialism by means of “national democratic
revolutions.” Their political strategies came to include infiltration of the military and, when
circumstances justified it, alliances with the “progressive sector” of the army to prevent it
from being controlled by the establishment.
All this meant that, in the case of Portugal in the 1970s, many professional soldiers felt
attracted to such left-wing perspectives. Their sense of organisation, authority, methodical
work, hierarchical decision-making and obedience to leaders was reflected much more in the
internal discipline of the PC (Communist Party) and its “democratic centralism” than in the
congenital parliamentarianism of the PS (Socialist Party) or the bold maximalism of the far
left.17 Indeed, soldiers who have been attracted to political intervention have been, in
general, more likely to form alliances with Communist parties, whose interests they end up
serving, rather than with any other sector of the political spectrum. Moreover, nationalism
(generous in some cases and more instrumental in others) can provide an ideological
platform where they can meet, in addition to the fact that both cling to a unitary and
centralist concept of power in human communities (“Politics needs strong direction,” the
Leninists say; “Whoever gives the orders, we will carry them out,” reply the soldiers).
On the other hand, anarchism never had any penchant or place for the military (except for
dissenters or deserters), given its internationalist (anti-nationalist), pacifist (anti-war but not
necessarily non-violent) and anti-militarist (considering military leaders to have an interest in
and to be responsible for wars) beliefs, in addition to its individualist attitudes (which did not
exclude the community, but made it very difficult for the discipline of the barracks to be
accepted) (see Freire, 1988). Likewise, the military were never seduced by this ideology, and

17

See the writings of Álvaro Cunhal. Whilst there is no particular emphasis on the role of the military in the fall
of the dictatorship in Rumo à Vitória, in A Revolução Portuguesa: O Passado e o Futuro (1976) the actions of the
MFA are analysed in some detail. On this subject, see also Maxwell (1995) and Schmitter (1999).
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only a few isolated cases of defection to pacifism have been recorded, such as Von Müller
(the commander of the Emden), Tibbets (the pilot of the Enola Gay) or the French general De
Bolardière (a critic of the Gaullist force de frappe). The “military question” was only belatedly
pondered by a small minority of Spanish anarcho-syndicalists – and by the Portuguese Jaime
Brasil – who suggested ways to make armed defence more compatible with the libertarian
spirit (organisation of volunteer militias, greater involvement of the lower ranks in
hierarchical discipline and power, etc.). The story of the “anarchist lieutenants,” transmitted
orally by the famous Pedro da Silveira,18 refers to a group of young Azoreans who came to
Coimbra in 1909 or 1910 to begin foundation studies before joining the School of Warfare
and, caught up in the Coimbra euphoria of the immediate post-monarchist period (of the
Demagogic Phalanx type or similar groups), became anarchists, at least for a few years, as
was the case of Aurélio Quintanilha, Jaime Brasil, Hasse Ferreira, Adriano Botelho and even,
surprisingly enough, Ortins de Bettencourt.19 But this was more of a student hoax than a
political reality worthy of consideration. In any case, in the Portuguese political process that
began in 1974 this ideological current showed no desire to intervene in the course of events
(see Freire, 2007 and 1985).
Let me offer a final comment on the soldiers of the April revolution. Their generosity and
loyalty to a certain idea of the Portuguese people cannot be questioned. However, it is
legitimate to examine their public behaviour and try to understand the deep-rooted reasons
for it – whether pleasant or not. In this sense, it would seem that, in addition to the more
obvious causes already identified and generally invoked (war fatigue, etc.), a deeper
explanation for the developments that took place (from the 1960s onwards) may be found in
the weakening of the normative value of military nationalism. As already noted, this had
been laboriously constructed during the 19th century, and was the basis of the heavy
involvement of the troops with Republicanism and later with the Salazar regime.
This gradual denationalisation of the attitudinal references of the military developed
further with the path pursued from 1974 up to the present day. Once again, it has something
to do with the loss of confidence in the main state leaders (yesterday, the ageing charismatic
leaders; today, the allegedly corrupt politicians) and a lot to do with the general
18

Pedro Laureano Mendonça da Silveira (1922-2003). A non-academic scholar, writer and poet born in the
Azores, he was for many years a senior official at the National Library in Lisbon.
19
Who would become Navy Minister under Salazar from 1936 to 1944, and probably the strongest Salazar
supporter of all (Freire, 2003).
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cosmopolitanism that has emerged everywhere (with music, cinema, novels, TV, tourism,
international marriages, and now the Internet…). It is also linked to the changes observed by
Janowitz (1971) and Moskos and Wood (1988), which supposedly tended to make them
closer to efficient professionals, one step away from security specialists and two steps away
from the old mercenaries.
The nation was grateful to the soldiers of the April revolution for having put an end to the
New State regime,20 given that few others would have been able to do so, at least in the way
that it was done (without great violence or flashing lights), as also happened in the period of
transition. But this recognition should be extended to the citizens that they also were, rather
than the soldiers who, once again, had overstepped their duties, albeit this time for a “good
cause.” The exceptional nature of this fortunate intervention should have recommended
greater discretion to them and the quickest possible return to their traditional mission. Was
it the political conditions of the time that made this difficult?
After the “normalisation” of 1976, it is perfectly understandable that, in the context of the
Cold War in which Portugal always remained a member of the western alliance against the
socialist bloc, those known as the “military left” began to be seen by those in charge of the
armed forces as persona non grata in matters relating to defence secrets and operational and
senior decision-making posts. Knowing the solidarities that prevailed in this area, they could
only be considered potential agents of an enemy “fifth column”– despite the feeling of
injustice that this may have created in some. Yet, this sanitary cordon also met with strong
internal opposition, both in the corporativism of the “comrades in arms,” and in the status
claimed by/attributed to the soldiers of the April revolution.
It should be added, as a final note, that military nationalism, although weakened, is still
present today, above all implicitly, thanks to the diffuse anti-Americanism within public
opinion, combined internally with a proto-unionist activism as a reaction to the loss of status
of the military in society and in the eyes of the state. Society has imposed substantial cultural
changes, including women in the army, multiculturalism, equality, associations, etc. (Carrilho,
1998; Matos e Bacalhau, 2001; Carreiras, 2002), whilst the state appears not to have yet

20

The beginning of the Preamble to the Constitution approved in 1976 and still in force today praises them
thus: “On 25 April 1974, the Armed Forces Movement, setting the seal on the Portuguese people's long
resistance and interpreting its deep-seated feelings, overthrew the fascist regime. The liberation of Portugal
from dictatorship, oppression and colonialism represented a revolutionary change and a historic new beginning
in Portuguese society.”
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clearly defined the mission that should now be attributed to the armed forces, wavering
between concepts of defence and security and the links between national (Portuguese) and
regional/global spaces (Rodrigues, 2004; Nogueira, 2005; Nogueira e Borges, 2006).
25 April 1974 was certainly a historic moment for contemporary Portugal. But having so
decisively opened the door to the future, did the “men who never slept” imagine the future
that awaited the armed forces?
Translated by Sheena Caldwell
Revised by Teresa Tavares
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Civil Society and Trade Negotiations: Constructing a New Field of Action in the Americas*
This article analyses the process by which different civil society actors in the Americas have
constructed a new field of collective action over the past twenty years. It focuses on attempts to
establish new organisations on a domestic and transnational level, and thus helps provide a
greater understanding of the dilemmas involved in the creation of new organisations which cross
national borders. In particular, it analyses the case of the Hemispheric Social Alliance, an alliance
of organisations and movements created in the mid-1990s. It argues that it is not possible to think
of civil society coalitions in terms of a strict division between domestic and international levels. In
addition, a view focussing exclusively on the role of states and international organisations is
inadequate for understanding the increasingly complex dynamics of building up coalitions and
forming preferences.
Keywords: transnationalism; civil society; trade; social networks; field of action.

1. Introduction
When new multilateral trade negotiations emerged in the public policy agenda in the 1990s,
civil society actors in the Americas such as NGOs, trade unions and business organisations
realised that they were not ready to face the challenges this presented. Firstly, there were
few hemispheric or sub-regional spaces for the exchange of information and ideas. In
addition, the key actors in trade discussions, such as some of the union federations, were not
communicating with each other, due to the legacy of conflicts dating back to the Cold War
era. There were precedents for transnational collaboration in the region, but the majority
consisted of short-term measures and/or measures limited to expressions of solidarity
resulting, for example, from violations of human rights during the military dictatorships in
Latin America.
This article analyses the process by which different civil society actors in the Americas
have constructed a new field for collective action over the past twenty years, solidifying and
adapting old links whilst at the same time creating new transnational social networks around
the issue of trade. More specifically, it focuses on attempts to institutionalise these links by
creating new organisations on domestic and transnational levels. The article does not
consider the actions of civil society as a whole, but only those of the actors that have taken a

*

Article published in RCCS 86 (September 2009).
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critical or opposing stance to free trade agreements.1 It analyses, in particular, the case of
the Hemispheric Social Alliance, an association of organisations and movements created in
the mid-1990s.
The first part of the article discusses the creation of a new transnational field for collective
action in the Americas, forged on the basis of trade negotiations which took place in the
1990s. It then analyses the process by which alliances were formed among civil society
organisations, paying particular attention to the Hemispheric Social Alliance. The third and
final part of the article offers a critical assessment of its coordinating structure at national
and transnational level, focussing on the roles played by the mediators between these
territorial levels.
The experience of the movements against trade negotiations in the Americas reveals that
there are overlapping short-term initiatives organised around specific campaigns, and other
initiatives that seek to provide a long-term response to the problems of coordination and
representation within transnational collective action. On the basis of an analysis of the
operations of the Hemispheric Social Alliance (HSA), it is argued that it is not possible to
consider trade coalitions in terms of a rigid separation between domestic and international
levels. It is also argued that a view which focuses exclusively on the role of states and
international organisations is inadequate for understanding the increasingly complex
dynamics of building up coalitions and forming preferences. This article therefore seeks to
contribute towards a better understanding of how new and old forms of organisation relate
to each other and the kind of tensions and obstacles that emerge from the different existing
options.

2. The construction of a new field for collective action
From the 1990s onwards, trade negotiations have become important arenas for debates on
the future of globalisation and global governance and have included the presence of a
growing number of non-state actors. It is enough to recall the protests that took place during
the World Trade Organisation (WTO) ministerial meeting in Seattle in 1999. However, it is
only possible to understand what took place in Seattle by taking the politicisation of trade
1

It is important to clarify that the actors included in this work do not see themselves as against trade or even
the liberalisation of trade. Their positions vary, ranging from those who want to reform the agreements to
those who think that this is not possible; they also vary according to what is being debated and the specific
subject being negotiated.

118

RCCS Annual Review, 2, October 2010

Civil Society and Trade Negotiations

negotiations in the Americas during the previous decade into account. The North American
Free Trade Agreement (NAFTA) negotiated between the United States, Canada and Mexico
between 1991 and 1993 is the most appropriate historical reference from which to begin to
understand the important changes that took place, not only in the agenda for agreements,
but also in the way in which many civil society organisations began to react to those
debates.2
In fact, the NAFTA inaugurated a new generation of free trade agreements in which issues
such as intellectual property, investment rules and, to a lesser extent, labour rights and
protection of the environment became almost as important as issues relating to market
access.3 In addition, for the first time a broad range of civil society organisations (CSOs)
actively took part in the debates on the agreement, divided in each country and across
national borders between groups that supported or opposed the negotiations. New
organisations and alliances had to be created to monitor the trade negotiations and assess
their impact, whilst already existing organisations incorporated the subject into their
agendas.
However, it was the negotiations for the Free Trade Area of the Americas (FTAA), launched
in 1995, that led a broad and heterogeneous group of civil society organisations from all of
the Americas to meet to find common platforms for collective action. The creation of the
Hemispheric Social Alliance (HSA) during the FTAA ministerial meeting in Belo Horizonte in
1997 was the main attempt to create a coordinating structure for these groups of actors at
hemispheric level.
The main criticisms presented by the actors were related to the lack of transparency in
negotiation procedures, the lack of channels for dialogue with civil society organisations, the
absence of social and environmental themes from the agenda, the unequal distribution of
the benefits and costs of agreements, the threat presented by agreements to the sovereignty
of countries and the ability of states to implement public policies, and the risk of a “race to
the bottom” or, in other words, the tendency for countries to compete against each other on
2

The agreement negotiated between Canada and the United States (the Canada-U.S. Free Trade Agreement –
CUSFTA), which came into force in 1989, was an important predecessor to the NAFTA.
3
The proliferation of NAFTA-style regional agreements was not restricted to the Americas. Practically all
members
of
the
WTO
became
part
of
preferential
agreements (see
http://www.
wto.org/english/tratop_e/region_e/region_e.htm). This process occurred in parallel with global negotiations,
creating, in practice, a complicated and asymmetrical system of global governance of trade which critics have
called the “spaghetti bowl” phenomenon (the term was first used in Bhagwati, 1995).
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the basis of increasingly lower salaries and less efficient environmental and labour
legislation.
The building up of links between CSOs critical of trade negotiations throughout the 1990s
makes it possible to speak of the creation of a new field for collective transnational action,
defined as a space for political action made up of individuals and civil society organisations
involved in the process of producing a common set of practices, objectives and beliefs. 4 Its
main characteristics are: a) its simultaneous presence at both domestic and transnational
levels; b) its dynamism, both in the sense that its constituent practices and beliefs are
questioned or reaffirmed on an ongoing basis, and the fact that the number of participants
has varied over time; c) its connection and articulation with other spaces for domestic and
transnational collective action; d) its internal heterogeneity and asymmetry, being composed
of civil society organisations whose roles, interests and power vary greatly; and, finally, e) the
plurality of trajectories employed to reach beyond national borders in terms of alliancebuilding policy, forms of organisation and ideas.
Within this context, the attention traditionally paid to the role of states and international
organisations has become inadequate for understanding the new dynamics of the creation of
alliances and the formation of preferences. Most civil society organisations included in this
study are involved in other networks and fields that often have little to do with the debates
on access to markets, but have become interested in trade agreements due to the expansion
of the negotiation agenda during the 1990s. In addition to the different themes pursued by
CSOs within the field of collective action, there is also a significant diversity in terms of their
objectives and strategies. The majority of these organisations have their roots in national
spaces and prioritise domestic changes, whilst at the same time constructing transnational
alliances. Due to this diversity, this article refers to multiple trajectories for transnationality
or, in other words, the multiple ways in which civil society organisations participate in
debates, actions and processes that lead them beyond national borders without necessarily
renouncing activities on a domestic level (von Bülow, 2009 and 2010).

4

The definition proposed in this article emphasises the political dimension of the creation of a field and also a
more dynamic vision than the more institutionalised definitions proposed in the literature on organisations. In
this sense, it is similar to the notion of “network domains” proposed by White and Mische, which are defined as
“specialized fields of interaction characterized by clusters of relations and associated sets of stories” (see
Mische, 2003: 264; and Mische and White, 1998).
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The choice of these paths or trajectories is influenced by the previous identities of the
organisations (their agendas, objectives and alliances) and by changes in the structure of
political opportunities (for example, the launch of new trade negotiations), but is also the
result of a dynamic process of interaction with other actors. This process is characterised by
the lack of a clear consensus on the validity of previous repertoires and, more specifically, on
how transnational alliances should be institutionalised, which demands should be given
priority and what the demands should target.

3. The institutionalisation of links
In 1986, a trade union federation such as the North American AFL-CIO (American Federation
of Labor-Congress of Industrial Organizations) would discuss strategies related to trade
negotiations on a domestic level and, to a lesser extent, with its peers in the international
trade union forums in which it was involved. Twenty years later, the same organisation
discusses its positions in a number of arenas at the same time: within the context of the
Hemispheric Social Alliance (HSA), the Hemispheric Campaign against the FTAA, the Stop
CAFTA Coalition (a North American alliance against the free trade agreement between
Central America and the United States), the Alliance for Responsible Trade (the national
chapter of the HSA) and the forums of the trade union movement, amongst others. The
same may be said of many NGOs concerned with human rights or gender issues, which have
also begun to participate in alliances created around trade discussions, whilst at the same
time remaining involved in other initiatives that are related to their own specific themes. This
great plurality is something new and is the result of dissatisfaction with forms of organisation
based on rigid rules that exclude participation, which characterised a great deal of
transnational collective action in the past.
However, this dissatisfaction goes hand-in-hand with the absence of a model acceptable
to all and the risk of growing organisational fragmentation. Multiple responses to the
organisational problems of transnational collective action are possible in specific
circumstances and are subject to renegotiation. The objective of the actors studied has been
to generate spaces for dialogue that will help coordinate collective action without replacing
or excluding already existing organisations.

121

RCCS Annual Review, 2, October 2010

Civil Society and Trade Negotiations

3.1. Between campaigns and alliances
The formation and institutionalisation of links between actors has not been a linear, ongoing
process in which the coalitions created and strengthened at domestic level would later spill
over into the transnational arena (see chronology, Figure 1). On the contrary, it has been a
more chaotic process involving the institutionalisation of links on both levels at the same
time. In all cases, however, these initiatives have had to face the challenge of sustainability
and some have not survived.
The new coalitions dedicated to the subject of trade coexist with a variety of other
alliances that flourished during the same period, or already existed.5 The objective has not
been to replace these other initiatives or even to compete with them, but to create
intersecting spaces to coordinate collective action specifically related to negotiations for free
trade agreements. As one individual involved in these efforts explained, there was a general
agreement on the need to define rules for coexistence that would enable effective and plural
actions to take place:
We had this criticism in common, which is related to the construction of a new subject, that we
had to work efficiently, linking international affairs with local impacts but without these false,
newfangled notions of big conglomerates and representations, which are often fictitious.6

However, as previously stated, there was no established, agreed organisational model.
The variety of types of coalitions that were created reflects the actors’ different views on
how collective transnational action should be organised, the role they should play and the
desired alliances. More specifically, these responses vary between those which place greater
emphasis on autonomy and horizontality in relations between members – the typical model
for coalitions created to coordinate transnational campaigns – and more ambitious projects
to create alliances based on explicit rules for affiliation and representation.

5

In their research into regional Latin American organisations (which they call “regional networks”),
Korzeniewicz and Smith identified almost three hundred. The number would be even higher if the authors had
taken the entire hemisphere into consideration (see Korzeniewicz and Smith 2003a: 13).
6
Interview with Coral Pey, Executive Director, Alianza Chilena por un Comercio Justo y Responsable (ACJR),
Santiago de Chile, June 2005.

122

RCCS Annual Review, 2, October 2010

Civil Society and Trade Negotiations

FIGURE 1 – CHRONOLOGY FOR THE CREATION OF TRADE COALITIONS IN THE AMERICAS
DOMESTIC LEVEL

YEAR
1986

Creation of the Pro-Canada Network, later
renamed Action Canada Network (ACN)

 1987

Creation of Common Frontiers, Canada

 1988

TRANSNATIONAL LEVEL
Creation of Coordenadora de Centrais Sindicais
do Cone Sul (CCSCS)

Creation of Red Mexicana de Acción frente al  1991
Libre Comercio (RMALC), the Quebec Coalition
on Trilateral Negotiations, renamed the
Quebec Network on Continental Integration
(RQIC), and Mobilization on Development,
Trade, Labor and the Environment, renamed
the Alliance for Responsible Trade (ART/USA)
Creation of Citizens’ Trade Campaign  1992
(CTC/USA)

Creation of Red Chilena por la Integración de  1994
los Pueblos (Rechip), renamed Alianza Chilena
por un Comercio Justo y Responsable (ACJR)
1997 

Idea to create Hemispheric Social Alliance (HSA)
launched during ministerial meeting of FTAA

Creation of Rede Brasileira pela integração 1998
dos Povos (REBRIP), Brazil
1999

Launch of International Gender and Trade
Network (IGTN)

2001  Launch of Stop CAFTA Campaign

Creation of national chapters of the 2002  Launch of Hemispheric Campaign against the FTAA
Hemispheric Campaign against the FTAA in
Argentina, Brazil, Mexico, Bolivia, Colombia,
Ecuador, Uruguay and other countries
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In fact, civil society actors involved in transnational coalitions are confronted with a basic
dilemma, caught between the need to guarantee the continuity and efficiency of collective
action by creating rules (and asymmetries) and the pressure to maintain horizontal relations
that ensure respect for autonomy and equality amongst participants. It is clear, however, that
this is not a new dilemma,7 but rather one that has acquired new outlines in the broader
context of transnational collective action.
In literature on the creation of transnational coalitions it has become common to use the
term “networks” to describe the supposed trend towards the creation of more horizontal
and flexible forms of organisation.8 The use of this term is based on the distinction proposed
by Powell between network, market and hierarchy (Powell, 1990). According to this concept,
networks are different from hierarchies because they are more horizontal, have no centre or
chain of command, and are therefore more flexible and adaptable than hierarchical
organisations. This use of the term is similar to the use made by civil society actors
themselves, who refer to many coalitions as “networks” as a means of emphasising their
horizontality, flexibility and internal democracy. “Networks” are therefore seen as providing
“a superior social morphology for all human action” (Castells, 2000: 15).
This article does not employ the notion of networks as superior forms of organisation, for
theoretical and methodological reasons. The metaphorical and organisational use of the
term only confuses the debate, either because the concept is not clearly defined or because
it establishes an a priori superiority for the absence of hierarchies and diverts our attention
from the power relations, asymmetries and conflicts amongst actors.9 As used in this article,
the term “networks” refers to the tradition of analysing social networks developed in the
social sciences several decades ago.10 In this tradition, social networks are defined as
standardised links between actors (individuals, organisations or even countries); they are, at
the same time, bases for collective action – which is only made possible due to the
interaction between actors – and results of collective action, on the basis of which new links
7

th

For an interesting review of these debates which goes back to 19 century feminism, see Clemens 2005.
See, for example, the definition of networks as “forms of organization characterized by voluntary, reciprocal,
and horizontal patterns of communication and exchange” (Keck and Sikkink, 1998: 8), and the distinction
between networks, coalitions and movements proposed by J. Fox, in which “networks” are the organisations
with the weakest links between participants (Fox, 2002).
9
More generally, this criticism has been directed towards a trend in the sociology of organisations that views
flexible organisations that are capable of continually redefining their results and internal structures positively,
ignoring the tensions between actors. See, for example, the analysis by Melucci (1996), in particular p. 251.
10
For a historical overview of the development of network analysis as a field of study, see Freeman, 2004.
8
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are created. Whether the links between actors are horizontal or vertical is a question that
can only be answered through empirical research.
The efforts of actors to create new forms of organisation on a domestic and transnational
level are part of a still unresolved tension between coordination and representation
structures that are, to a greater or lesser extent, hierarchical. The Hemispheric Social Alliance
(HSA) is a good example of a model that aims to be horizontal.

3.2. The Hemispheric Social Alliance
The case of the Hemispheric Social Alliance (HSA) is particularly interesting as it is an
innovation in terms of the creation of transnational organisations. The Alliance is composed
of eighteen “national chapters” and fifteen “regional members” (see Figure 2). Its members
seek long-term collaboration between existing and new organisations by creating rules for
coordination and representation based on the principle of consensus in decision-making.
Since its creation, the HSA has passed through four phases. The first, between the launch
of the proposal to create a hemispheric alliance in 1997 in Belo Horizonte and the first
meeting of the Coordinating Committee in March 1999, was the initial discussion phase
determining how the HSA should operate and the systematisation of the main demands to
be presented to national governments (mainly relating to the FTAA negotiations). The
consolidation phase took place between 1999 and January 2002, ending with the decision to
launch the Hemispheric Campaign against the FTAA.11 Between 2002 and the ministerial
meeting in Miami at the end of 2003, the FTAA remained the main topic on the agenda and
the national chapters were mobilised in conjunction with the Hemispheric Campaign. Finally,
from the beginning of 2004, the Alliance entered into a new phase, increasingly expanding its
agenda to include global trade negotiations and other regional agreements, and linking the
subject of trade to other issues such as negotiation of the external debt and militarisation.

11

Before the 2001 Quebec Summit, HSA documents contained lists of demands mainly relating to the need to
obtain greater access to the negotiation process. During the Summit, the HSA launched its new slogan: “The
HSA says NO to the FTAA; other Americas are possible” (see Korzeniewicz and Smith 2003b: 67).
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FIGURE 2 – MEMBERS OF THE HSA HEMISPHERIC COUNCIL

HSA Hemispheric Council

NATIONAL

REGIONAL
MEMBERS

CHAPTERS

Inter-American Regional
Workers Organisation
Trabalhadores

Latin American
Congress of Rural
Organisations

Inter-American
Platform of Human
Rights, Democracy and
Development
and Development
Consumers
International

Autoconvocatoria no
al ALCA (Argentina)

Coalition Pro
Justice in the
Maquiladoras

Andean Labor
Consultative Council

Latin American and
Caribbean Continental
Student Organization

Public Services
International

Mov. Boliviano contra
ALCA

Colombian Network on
the FTAA and the FTA

Caribbean Economic
Research Center –
Dominican Republic

Ecuadoran Conf. of
Kichua Nationality
Peoples

Rede Brasileira pela
Integração dos Povos
International Gender and
Trade Network

Capítulo Peru
Common Frontiers
(Canada)

Jubileu Sul
“Grito dos
Excluídos”

Alliance for
Responsible Trade
(U.S.)

Alianza Chilena por un
Comercio Justo y
Responsable

Latin American
Network Women
Transforming the
Economy

Capítulo Cuba

Sustainable Southern
Cone Project

Québec Network on
Continental
Integration

Conselho Latinoamericano de
Ciências Sociais

Civil Society Initiative
on Central American
Integration

Continental Front
of Comunal
Organizations

Bloque Popular
Centroamericano
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Mexican Action
Network on Free
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Redes – Amigos de la
Tierra Uruguay

Capítulo Venezuela
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The HSA does not include all civil society organisations, even though it has been able to
involve some of the most important actors in the field of collective action critical of trade
negotiations.12 The majority of its members lie between the centre and the left of the
political and ideological spectrum, united by a negative assessment of the consequences of
free trade agreements. The hemispheric – rather than Latin American – nature of the HSA is,
in itself, an innovation in terms of transnational relations in the region, as one of those
involved argued:
There has been a break with the Latin American view that alliances cannot be made with
movements in the North and this is very important, it is one contribution the Hemispheric
Social Alliance has made ... we are living in a different age now, it is no longer “the ones in the
South fighting and the ones in the North sympathising.” The struggle involves both sides now.13

Although there are various examples of collaboration in the past between its members,
the HSA is innovative in terms of its plural organisation, aiming to be a sustainable alliance
based on common principles and objectives. In terms of rules for affiliation, the HSA
incorporates organisations and other coalitions through their involvement either in the HSA
national chapters or in regional organisations, most of which already existed before the
Alliance was created (see Figure 2). It is precisely because the HSA has managed to include
organisations from various sectors and because it acts as a bridge between North and South
that this experience has been considered in literature on the subject as an example of the
“possibility of broader alliances built around the larger issue of democratising economic
governance” (Anner and Evans, 2004: 40). There are, however, many challenges and
ambiguities in the functioning of the HSA that threaten its sustainability.
The HSA is defined by its members as an “open space,” a “forum [...] created in order to
exchange information, define strategies and promote common actions, with the aim of
finding an alternative and democratic development model.”14 The Alliance does not charge
its members, but supports itself through funding from foundations and NGOs, which is used
to pay for the operations of a lean organisational structure and some publications.15 The

12

Organisations which participate in the Hemispheric Campaign against the FTAA but are not members of the
HSA are important exceptions. They include Public Citizen, in the USA, ecumenical Brazilian organisations and
also conservative organisations that criticise trade negotiations from a different ideological perspective.
13
Interview with Héctor de la Cueva, Director, Centro de Investigación Laboral y Asesoría Sindical (CILAS),
Mexico City, August 2004.
14
See http://www.asc-hsa.org, accessed on 1 March 2006.
15
For example, the publication of various versions of the document “Alternatives for the Americas” in Spanish,
Portuguese and English has been financed by the John D. and Catherine T. MacArthur Foundation, the
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Alliance has no actual offices, but a rotating secretariat, a coordinating committee and a
Hemispheric Council which meets regularly (see Figure 2).16 It does not see itself as “an
organisation with structures and hierarchies of any kind, but rather as a process under
construction.”17
Despite this emphasis on horizontality and consensus, the HSA cannot be considered a
space open to all who want to participate. Its dual affiliation rule creates greater flexibility
than other organisations (such as the international trade union movement), but even so the
rules separate those who can become members and those who cannot. For example,
individuals and isolated organisations cannot become members. Those who do not belong to
regional organisations and/or do not want to become part of the national HSA chapters are
automatically ruled out. In fact, a significant part of the field of collective action remains
outside the HSA.18
Since its foundation, members of the Alliance have made a conscious effort to even out
internal power imbalances. However, in the initial phase the “NAFTA ‘Veterans’”, as Foster
calls the main participants in the Mexico, United States and Canada national chapters, were
at the centre of HSA activities and decisions (Foster, 2005: 221). Partly due to this, the
Alliance has been criticised for not being “as hemispheric as its name suggests” (Massicotte,
2003: 121). Efforts to include more members from the South have led, however, to a certain
distancing of the U.S. and Canadian organisations. Spanish has become the de facto language
of the HSA. This is a problem mainly for English and French-speaking participants and
indigenous organisations.19 Whilst some organisations from North American civil society
have employed staff fluent in Spanish or Portuguese, many others have not done so and this
has effectively limited their participation in meetings and telephone conferences, as one HSA
representative claims: “[A]ll the HSA meetings are held in Spanish, so those who do not
speak the language cannot even think about taking part.”20 In practice the result is a certain
Rockefeller Foundation and the Solidago Foundation.
16
Initially, the intention was to create a more complex organisation with theme groups at hemispheric level, but
only two became active: the group which monitors FTAA negotiations and the Gender Committee. Interview
with Gonzalo Berrón, HSA Secretariat, São Paulo, April 2005.
17
See http://www.asc-hsa.org, accessed on 1 March 2006.
18
55 (almost 45%) of the 123 CSOs interviewed in Brazil, Chile, Mexico and the USA were not involved in the
HSA at the time when they answered the questionnaire. Although this is not a representative sample, it
indicates that an important part of the critics of trade agreements remains outside the HSA.
19
For example, Canadian participants have raised the problem of the exclusion of indigenous peoples due to
language problems (see Koo, 2001: 58).
20
Interview with Karen Hansen-Kuhn, ART Secretary, Washington D.C., September 2005.
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tendency for the same individuals, those with language skills and/or members of
organisations with more resources, to be the ones who always participate in meetings and
telephone conferences.
The idea of creating national chapters of the Alliance, which would serve as broad spaces
on a domestic level to mobilise organisations around trade actions, could mitigate the
tendency towards the concentration of links at transnational level. However, the national
chapters of the Hemispheric Social Alliance tend to be caught up in a vicious circle: declining
and irregular participation leads to activities and decision-making processes being
concentrated in an increasingly smaller group of individuals and to their legitimacy being
questioned when they exercise coordination and representation functions, both on a
domestic level and in international contexts (von Bülow, 2010). This, in turn, leads to greater
disenchantment with the organisation and even less participation. This vicious circle is not
the only challenge faced by the national chapters of the HSA, but it is even more difficult to
transform it into a virtuous circle when it involves collective action on different geographical
scales. In the four countries studied, different responses emerged to this shared challenge.

4. The importance of missing links
Each and every effort to institutionalise transnational links has to offer responses to the
challenges of coordination and representation on different territorial scales. Despite aiming
to create open spaces with little hierarchy, in at least four of the main countries in the
Americas – Brazil, Chile, Mexico and the United States – the process of forming HSA chapters
has faced criticism from those who do not feel represented.
More specifically, links between organisations in the capitals or major urban centres and
organisations in the interior are lacking. In the case of the U.S., for example, organisations
outside the “Beltway” (the motorway which encircles the capital, Washington, D.C.) criticise
organisations such as the trade union federation AFL-CIO and the NGO Public Citizen for
devoting an excessive amount of their time to lobbying, and for concentrating resources in
their hands. However, this problem is not specific to U.S. organisations. In other countries
local CSOs also complain about the lack of access to decision-making processes concerning
strategies to be adopted and the unequal distribution of financial resources.21 Indeed, the
21

These complaints emerged in the interviews with various civil society actors in Mexico. For an analysis of the
same problem amongst organisations in Argentina, see Herkenrath, 2006.
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majority of meetings at which these decisions are made are held in the capitals of countries
and/or in major urban centres.
In addition, some types of organisations have become less visible in the field of collective
action in recent years. Opposition to the FTAA, which has been defended by the Hemispheric
Social Alliance since 2001, is not consensual amongst all the organisations critical of the
trade policies implemented in the hemisphere. The radicalisation of political positions has, in
practice, marginalised the more reformist actors who are not against trade agreements but
would like to change the agenda for negotiations and the contents of some proposals.
Finally, despite the existence of a general trend towards the creation of more intersectoral ties, there is a great variety in terms of the broadness of these alliances, and
therefore in the ability and willingness of organisations to enter into dialogue and collaborate
with partners outside their specific context. For example, in the case of the trade union
federations affiliated to the Organização Regional Inter-americana de Trabalhadores (ORIT –
Inter-American Regional Workers’ Organisation), some members have stood out for
supporting “social alliances” with other social movements and NGOs, yet there is still internal
resistance and these alliances are not implemented with the same enthusiasm by all
members in all countries (von Bülow, 2009).
Actors interviewed in Brazil, Chile, Mexico and the United States acknowledged the
difficulties they face in terms of the national chapters of the HSA (see Table 1) providing for
the effective and ongoing participation of all interested parties. In part, these difficulties are
related to the challenge of aiming to create permanent organisations to deal with a theme
that features intermittently on the agenda of most participants. Thus, periods of peak
mobilisation are followed by a rapid decline in attention to the issue by CSOs and public
opinion in general.

4.1. The ability of domestic coalitions to act as mediators
The creation of domestic coalitions on trade in the Americas is an interesting example of the
transnational diffusion of an organisational formula that seeks to offer a response to the
problems of coordination, representation and knowledge production. The coalitions created
at the beginning of the 1990s in the United States and Mexico to discuss the NAFTA were
based on the experience of the Action Canada Network, previously created to attempt to
influence trade negotiations between the United States and Canada (see Table 1). These
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coalitions, in turn, influenced the creation of similar ones in South America. Thus, when the
decision was made to establish an HSA chapter in Brazil in the late 1990s, the aim of those
involved was to create “a Brazilian RMALC (Red Mexicana de Acción Frente al Libre
Comercio)”.22

TABLE 1 – HSA NATIONAL CHAPTERS IN BRAZIL, CHILE, MEXICO AND THE UNITED STATES

Country

HSA Chapter

Year founded Number of members *

Brazil

REBRIP – Rede Brasileira pela Integração dos Povos

1999

38

Chile

ACJR – Alianza Chilena por un Comercio
Justo y Responsible

1995

Has not been an SCO
alliance since 2004

México

RMALC – Red Mexicana de Acción frente al Libre
Comercio

1991

United States

ART – Alliance for Responsible Trade

1991

16
32

Sources: Interviews and web pages of organisations: www.art-us.org; www.rmalc.org.mx; www.rebrip.org.br;
www.comerciojusto.cl.
* Approximate numbers based on estimates provided by the organisations themselves in 2006; the number of members
varies over time.

These coalitions were established with very specific objectives: to coordinate collective
action on trade; to serve as political spaces for interaction between the different ideological
and sectoral arenas; to translate the technical language of the trade agreements for civil
society actors; to produce analyses of the possible impacts of agreements and alternatives;
and to mediate between local, national and international levels of action. However, absent
links restrict this capacity to mediate. Research carried out in 2004 and 2005 into 123 civil
society organisations involved in mobilisations critical of trade agreements in the four
countries showed a tendency for increasingly fewer organisations to base their support
exclusively on domestic coalitions when planning collective action on this issue. Although
this is not a representative sample, it does include the main actors in each country (see
Appendix I for a list of the organisations). With the aim of assessing the ability of the national
coalitions to act as mediators, one of the questions put to members of these organisations
was the following: if you wanted to take part in events parallel to an FTAA ministerial
22

Interview with Fátima Mello, REBRIP Secretariat, Rio de Janeiro, May 2005.
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meeting taking place in another country, how would you make contact with possible partners
in that country?23
In the case of Mexico, when asked how they would make contact with organisations in the
United States in the event of a meeting taking place in that country, almost half of the 29
organisations included in the research study said that they would do so through the national
chapter of the Hemispheric Social Alliance, the RMALC (Mexican Action Network on Free
Trade). However, only one said that this would be the only channel for mediation. The
majority would also make direct contact and/or use other mediators such as the HSA
secretariat, regional sector organisations and other Mexican organisations (see Chart 1).

CHART 1 – TRAJECTORIES USED BY MEXICAN ORGANISATIONS TO MAKE CONTACT WITH PARTNERS
IN THE UNITED STATES
MCD

CNOC

CENCOS

COMIEDES

SME

MujeresD

FAT
RMALC

Others

CIEPAC

CAPISE

CTM

SemChicanos
GEA

CILAS

CIOAC
Oxfam

DECA

UNORCA
Direct links

ANEC

CECCAM
STRM

CEE
FHBoll
FDC

CentroPro

CEMDA

 Civil Society Organisations  Trajectories
Source: Interviews with members of civil society organisations (see Appendix I).
23

The questionnaire phrased it thus: “Suppose for a moment that the next FTAA ministerial meeting is to be
held in Brazil, Mexico, Chile or the United States and you need to discuss a participation strategy with
organisations in that country. Would your organisation make direct contact with the organisations in the
country? If so, would you make contact: through the national coalitions; through other national organisations;
through regional networks such as the Hemispheric Social Alliance; not make contact; don’t know.”
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As a member of the RMALC explained, in recent years there has been a tendency for links
between organisations in Mexico and other countries to multiply, accompanied by less
dependence on the RMALC as the only mediator capable of achieving international alliances:
The RMALC has contacts and considerable significance on an international level but it does not
really serve as a bridge between national and global levels. They [RMALC leaders] make
contacts but the information has not been shared... We are starting to make our own links…24

When the same question was put to civil society organisations in Chile, the majority
replied that they would not make contact with organisations in the U.S. via the HSA national
chapter, the ACJR, nor would they do so directly, but would use other mediators, mainly the
regional sector organisations or other Chilean organisations (see Chart 2).

CHART 2 – TRAJECTORIES USED BY CHILEAN ORGANISATIONS TO MAKE CONTACT WITH PARTNERS
IN THE UNITED STATES

VivoPositivo
SERPAJ

ColProf

UOC
CETEBES

Consumers
DerDig
CUT
Direct links
RIDES

Others
CONSTRAMET

CENDA
IEP

ANAMURI

ACJR

CODEPU

CEDM

CONADECUS

 Civil Society Organisations  Trajectories
Source: Interviews with members of civil society organisations (see Appendix I).

24

Anonymous interview, Mexico City, August 2005.
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In part, these answers explain why, in the case of the Aliança Chilena por um Comércio
Justo e Responsável (ACJR – Chilean Alliance for Fair and Responsible Trade), after a long and
contentious internal debate, it was decided to end the alliance as a coalition of organisations
and transform it, under the same name, into a single NGO. It thus sought to resolve the
questions raised about the legitimacy of its members to represent a broader group of actors
and to mediate with partners in other countries. As an NGO composed of a small number of
individuals rather than a group of organisations with their own heterogeneous agendas, the
internal decision-making process is naturally simplified and its autonomy to defend positions
is increased. However, at least until 2006, the ACJR was still the national chapter of the
Hemispheric Social Alliance. The absence of a Chilean national chapter that might serve as a
broad space for harmonising positions on trade agreements presents an unresolved
challenge for the HSA, which aims to be an open platform for creating consensus.
In the case of the Mexican Action Network on Free Trade (RMALC), the possibility of
following the same path as the ACJR was proposed, but its members made the decision to
attempt to break the vicious circle of lack of participation and the crisis of legitimacy by
restructuring the organisation, seeking to democratise its decision-making mechanisms and
make it more transparent. Whilst in Mexico the weakening of the mediating function of the
RMALC is both the cause and consequence of increased links, in Chile the tendency is for the
ACJR to be replaced by other mediators with a segmented view of trade agreements.
Although the HSA national chapter in the United States (ART – Alliance for Responsible
Trade) has not had to face such a serious crisis as the Mexican and Chilean coalitions, its role
as a mediator between national and transnational levels in matters concerning trade has also
been questioned. This is the result both of the creation of direct links between organisations
and dissatisfaction with the way the coalition functions. Various civil society organisations
have complained, since the NAFTA negotiations, that they are ignored by the more powerful
organisations (Grassroots Global Justice, 2005). In part, this is a matter of availability of
resources to enable local organisations to participate in events that are typically held in the
capitals.25

25

For example, at one point the Alliance for Responsible Trade hired a “grassroots coordinator,” commissioned
to open up dialogue with local organisations, but the post was abolished due to lack of funds. Interview with
Karen Hansen-Kuhn, ART Secretariat, Washington D.C., September 2005.

134

RCCS Annual Review, 2, October 2010

Civil Society and Trade Negotiations

CHART 3 – TRAJECTORIES USED BY ORGANISATIONS IN THE UNITED STATES TO MAKE CONTACT
WITH PARTNERS IN MEXICO
UE

USAS

NWF

FreedomHouse
CEJ

PublicCit

RuralCoal
NRDC
Earthjustice

GE

Direct links
UAW

CIEL

IBT
Defenders
SierraClub

IATP
NFFC

Oxfam

CenterofC

Others
WOLA
ART
AFSCME

IPS
AFL-CIO

CEPR

D-GAP

UNITE

FOE
CLR

 Civil Society Organisations  Trajectories
Source: Interviews with members of civil society organisations (see Appendix I).

However, this explanation based on a lack of resources is not sufficient in itself. It is also,
essentially, a matter of power relations, of who has the capacity to define objectives and
strategies. One document produced by the U.S. organisation Grassroots Global Justice, which
unites various local social organisations and movements, makes this clear:
Some of our challenges arise from disagreements about who should drive the strategies and
tactics of a campaign – the DC organizations that are counting votes on Capitol Hill or the
grassroots organizations […].grassroots organizations should then be given the resources and
political space to assess what are the best strategies and tactics to move their elected officials.
This has not been the case […]. (Grassroots Global Justice, 2005)

The Brazilian civil society organisations entered the debates on free trade agreements
much later than their partners in the other three countries, and the HSA national chapter,
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the Rede Brasileira pela Integração dos Povos (REBRIP – Brazilian Network for the Integration
of Peoples), was only created in 2001.26 The founders of the REBRIP tried to avoid the
problems faced by other coalitions by promoting a structure with more channels for the
participation of civil society organisations. The creation of thematic working groups has been
important in ensuring the participation of some of the main actors. For example, the
Agriculture Working Group brings together organisations that would normally have
difficulties in working together (such as the MST and the CONTAG, which work with
international NGOs such as Oxfam and Action Aid). Members of the REBRIP have also sought
to prevent power imbalances and tensions amongst NGOs and grassroots movements from
creating irreconcilable conflicts. As one CUT participant explains, it is not easy to find
sustainable balances:
There is the risk of REBRIP turning into an NGO, given the power of the NGOs, but this depends
a great deal on the participation of the social movements. For example, if CUT participates on
the basis of a low profile, there is a greater risk of an NGO profile; if it adopts a very strong
profile, the alliance implodes.27

Even though the Brazilian national chapter of the HSA is currently the most active of those
in the four countries, it does not bring together all the critics of trade agreements in the
country and, in addition, does not operate as the sole mediator between national and
international levels. When asked how they would make contact with U.S. organisations in
case an FTAA event was to be held in the United States, few of those interviewed (only four)
said that they would make direct contact with North-American organisations and six said
they would use the domestic coalitions (see Chart 4). However, only two of the six would use
the REBRIP as the sole mediator. The other four would contact allies in the United States via
the national chapter of the Campaign against the FTAA. Similar results were obtained when
the question referred to finding allies in Chile or in Mexico, suggesting that, as in other
countries, the idea of domestic coalitions as sole mediators has been rejected. In the case of
Brazil, the difference is that there is a greater tendency to use other routes to supplement,
rather than substitute, the role of coalitions as mediators.

26
27

Interview with Fátima Mello, REBRIP, Rio de Janeiro, March 2005.
Interview with one CUT member, São Paulo, May 2005.
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CHART 4 – TRAJECTORIES USED BY ORGANISATIONS IN BRAZIL TO MAKE CONTACT WITH PARTNERS
IN THE UNITED STATES
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 Civil Society Organisations

 Trajectories

Source: Interviews with members of civil society organisations (see Appendix I).

5. Conclusion
Never since the 1990s have conditions been so favourable for collaboration between civil
society actors in the Americas, thanks to the end of the Cold War, the transitions to
democracy in Latin America and the new agenda for negotiations at hemispheric level.
Nowadays there is North-South and South-South dialogue and collaboration that would have
been unimaginable twenty years ago. Yet, it is not possible to speak of a “global” or
“hemispheric” civil society. Transnational actions are still restricted to a relatively small
number of organisations, which are the ones that attend international events and control a
large part of the contacts with allies in other countries, resources and access to information.
In addition, agreements between actors in different countries and sectors are difficult to
build and are often fragile in the face of various domestic pressures and the specific agendas
of each organisation.
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Although this article does not support the most optimistic versions of the emergence of
open and horizontal spaces for civil society participation, the research indicates some
important and innovative trends. Firstly, there is an increase in the number and variety of
links between CSOs from the point of view of types of participating organisations and their
geographical origins. It is no longer possible to analyse the formation of trade coalitions on
the basis of a polarisation between protectionists and “free-traders,” with clear and fixed
preferences. This polarisation does not reflect the heterogeneity of the actors that take part
in debates on trade policies, nor the dynamics of their interaction.
Secondly, new forms of organisation have been created, such as the Hemispheric Social
Alliance, supported by organisations that vary from very small NGOs to organisations with
millions of members, in order to provide new responses to the old problems of coordination.
The literature on transnationalism has taught us a great deal about campaigns and events
but offers relatively few clues as to how these new forms of organisation relate to already
existing ones. Efforts to construct alliances around trade show how important it is to adopt a
more long-term view that enables us to understand the dilemmas and obstacles facing these
attempts to build transnational coalitions.
Despite the differences between the four countries studied, there are common
challenges. One general and still unresolved issue is how to ensure the participation of local
organisations, especially those with limited budgets. Although this problem has not been
ignored by participants, none of the four countries have found good solutions for it. It is a
problem common to collective action in general, but becomes even more important in the
case of collective transnational action. A second question concerns the impact of the trend
towards the weakening of the role of domestic trade coalitions as mediators between
organisations in the various countries. This trend jeopardises the entire coordination and
representation structure put into place by the Hemispheric Social Alliance. The variety of
trajectories used by actors is both an indication of the vitality of the field of collective action
and evidence of a lack of consensus on how this field should (or should not) be
institutionalised.
Translated by Sheena Caldwell
Revised by Teresa Tavares
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APPENDIX 1
CIVIL SOCIETY ORGANISATIONS CITED IN CHARTS
A. In Brazil:
Associação Brasileira Interdisciplinar de Aids (ABIAIDS)
Associação Nacional dos Docentes em Entidades de Ensino Superior (ANDES)
Action Aid Brasil
Cáritas Brasileira
Central Única dos Trabalhadores (CUT)
Centro de Educação Popular – Instituto Sedes Sapientiae (CEPIS)
Confederação Geral dos Trabalhadores (CGT)
Confederação Nacional dos Bancários (CNB)
Confederação Nacional dos Metalúrgicos (CNM)
Confederação Nacional dos Trabalhadores em Agricultura (CONTAG)
Força Sindical
Instituto Brasileiro de Análises Sociais e Econômicas (IBASE)
Instituto Brasileiro de Desenvolvimento (IBRADES)
Instituto de Estudos Sócio-Econômicos (INESC)
Instituto Eqüit
Internacional do Serviço Público (ISP)
Médicos Sem Fronteiras (MSF)
Movimento dos Atingidos por Barragens (MAB)
Movimento dos Pequenos Agricultores (MPA)
Movimento dos Trabalhadores Rurais Sem-Terra (MST)
Oxfam Great Britain – Brazil Program
Pastoral Operária (PO)
Políticas Alternativas para o Cone Sul (PACS)
Sempre-Viva Organização Feminista (SOF)
Serviço Pastoral dos Migrantes (SPM)
União Nacional dos Estudantes (UNE)
Unafisco
B. In Chile:
Alianza Chilena por un Comercio Justo y Responsable (ACJR)
Asociación Nacional de Mujeres Rurales e Indígenas (ANAMURI)
Centro Ecuménico Diego de Medellín (CEDM)
Centro de Estudios Nacionales de Desarrollo Alternativo (CENDA)
Confederación Trabajadores Bancarios (CETEBES)
Comité de Defensa de los Derechos del Pueblo (CODEPU)
Corporación Nacional de Consumidores y Usuarios (CONADECU)
Confederación de los Trabajadores Metalúrgicos (CONSTRAMET)
Central Única de los Trabajadores (CUT)
Colegio de Profesores Consumers International - Chile Derechos Digitales
Instituto de Ecología Política (IEP)
Programa de Economía del Trabajo (PET)
Recursos e Investigación para el Desarrollo Sustentable (RIDES)
Servicio Paz y Justicia (SERPAJ)
Unidad Obrero Campesina (UOC) Vivo Positivo
C. In Mexico:
Asociación Nacional de Empresas Comercializadoras de Productores del Campo (ANEC)
Central Independiente de Obreros Agrícolas y Campesinos (CIOAC)
Centro de Análisis Político e Investigaciones Sociales y Económicas (CAPISE)
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Centro de Derechos Humanos Miguel Agustín Pro Juárez (Centro Pro)
Centro de Estudios para el Cambio en el Campo Mexicano (CECCAM)
Centro de Estudios Ecuménicos (CEE)
Centro de Investigaciones Económicas y Políticas de Acción Comunitaria (CIEPAC)
Centro de Investigación Laboral y Asesoría Sindical (CILAS)
Centro Mexicano de Derecho Ambiental (CEMDA)
Centro Nacional de Comunicación Social (CENCOS)
Confederación de Trabajadores de México (CTM)
Consejo Mexicano para el Desarrollo Sustentable (COMIEDES)
Consejo Nacional de Industriales Ecologistas (CONIECO)
Coordinadora Nacional de Organizaciones Cafetaleras (CNOC)
DECA Equipo Pueblo
Frente Auténtico del Trabajo (FAT)
Frente Democrático Campesino de Chihuahua (FDC)
Fundación Heinrich Böll (FHBoll)
Grupo de Estudios Ambientales (GEA)
Movimiento Ciudadano por la Democracia (MCD)
Mujeres para el Diálogo
Oxfam International/Mexico
Servicio y Asesoría para la Paz (SERAPAZ)
Sindicato Mexicano de Electricistas (SME)
Sindicato de Telefonistas de la República Mexicana (STRM)
Unión Nacional de Organizaciones Regionales Campesinas Autónomas (UNORCA)
D. In the United States:
American Federation of Labor-Congress of Industrial Organizations (AFL-CIO)
American Federation of State, County and Municipal Employees (AFSCME)
Campaign for Labor Rights (CLR)
Center for Economic Justice (CEJ)
Center for International Environmental Law (CIEL)
Center of Concern
Defenders of Wildlife
The Development Group for Alternative Policies (D-GAP)
Earthjustice
Freedom House
Friends of the Earth (FOE)
Global Exchange (GE)
Institute for Agricultural and Trade Policy (IATP)
Institute for Policy Studies (IPS)
International Brotherhood of Teamsters (IBT)
National Family Farm Coalition (NFFC)
National Resources Defense Council (NRDC)
National Wildlife Federation (NWF)
Oxfam America
Public Citizen
Rural Coalition
Sierra Club
Union of Needletrades, Industrial and Textile Employees (UNITE)
United Auto Workers (UAW)
United Electrical, Radio and Machine Workers (UE)
United Students Against Sweatshops (USAS)
Washington Office on Latin America (WOLA)
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Jacques Commaille
Institut des Sciences Sociales du Politique, École Normale Supérieure de Cachan, France

The Janus Model of Legal Regulation: Changes in the Political Status of Justice*
Based on a social science perspective that gives priority to the political dimension of law and
justice, this paper analyses three orientations of justice: as part of a rationalization process; as
part of a democratization movement; and as part of a process of neoliberalization. From the
analysis of these three types of legal regulation, two distinct forms of legal and judicial status may
be identified in relation to the political: in the first, the legal-judicial is a central element in
political regulation, while in the second it is instrumentalized by the political. The conclusion
suggests that the existence of this Janus model of legal-judicial regulation points to a crisis in the
political sphere.
Keywords: Democratization; neoliberalism; rationalization of justice; judicial regulation; legal
regulation; political regulation.

Although there is a representation within the legal sphere concerning the possibility of selfdetermination in law (based on “Reason”) and in justice (based on the notion of “fairness”),
it is the responsibility of the social sciences to unveil what might be the social and political
determinants of legal and judicial activity. This work of uncovering is all the more important
as we live in a historical period in which actors in the legal and judicial spheres, like those
operating in the political or state arena, cannot presume to impose a sole concept of law and
justice.
This is why it is particularly pertinent to draw on political sociology to address this matter.
In fact, we need to break with the illusion that the status of law and justice depend only
upon a voluntaristic policy on the part of the actors involved. This illusion allows us to
assume that, in this domain as in others, governmental stimulation, intervention from the
state and public authorities (whether or not inspired by jurists and magistrates, in
accordance with the principle of top-down regulation) is enough to bring about an
adjustment to the established objectives. Far from depending solely on the political will of a
central authority that could be instructed in the appropriate course of action on the matter,
the question of law and justice entails political, institutional, social and cultural challenges
that have to be taken into account before any prescriptions can be made.
For this reason, making use of a distinction that is common in the political sciences, I have
replaced here the concept of “public policy” with that of “public action.” This replacement
*

Article published in RCCS 87 (December 2009).
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identifies an analytical approach that takes account of the actions not only of public
institutions but also of the various public and private actors in civil society and the
governmental sphere who act jointly in multiple interdependencies at national, local and
ultimately supranational level to produce forms of regulation of collective activities in
matters of law and justice. Public action is the result of multiple configurations of
interdependent relationships and interconnected strategies of actors, public action networks
and action systems, in accordance with a decision-making scheme that results from an
accumulation of negotiated regulations and power relations, and that takes place along
intersecting, horizontal and circular lines, rather than obeying a linear or hierarchical logic
(Commaille, 2009). This sociology of public action is simultaneously a political sociology.
Indeed, there is nothing more political than law and justice, and nothing involves challenges
that are more properly political (Commaille & Kaluszynski, 2007). More precisely, political
sociology seeks to “analyse political processes in relation to society” because “a complete
analysis of politics, from the point of view of action, cannot be limited to a consideration
only of the political sphere in the strict sense, while neglecting the other spheres of social
action.” As Max Weber held, this involves studying “politics in its relations with the social
orders and social forces” (Duran, 2010).
This contextualization of law and justice becomes all the more important as our societies
are facing real political, economic, social and cultural changes. Thus, the status of law and
justice should be related to what I shall call a “detraditionalization” movement, after Ulrich
Beck (1992). In the so-called “advanced” societies, that status seems to arise from what we
might call the crisis of conventionalism (Pharo, 1991), the advent of a “second modernity”
(Beck, 1992), of an “advanced modernity” (Giddens, 1992) or of a “liquid society” (Baumann,
2000). It results from the extinction of a dominant, the decline of ideologies, the questioning
of large institutions, and particularly the weakening of framing and social control
institutions. In this context, it is significant that, in a country such as France, the state should
have moved from a position of dominance to one in which it is a partner in public action that
arises from the (sometimes conflictual) participation of multiple public and private actors
(Duran, 2010; Commaille & Jobert, 1998).
As was anticipated and analysed in a masterly fashion by Boaventura de Sousa Santos,
precisely with regard to law and justice (Sousa Santos, 1988; 2004), nothing better illustrates
these mutations than the phenomenon of deterritorialization to which justice is exposed, or
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in other words, the modification of its traditional territories of intervention (Commaille,
2000). Just as institutionalized territories appear to be less and less relevant given the nature
of the problems that arise, showing a growing maladjustment of the political system to
citizens’ needs and expectations, justice does not escape the new forms of interpellation
arising from society. Justice as an institution is forced to submit to contingencies and admit
that it is the actors embedded in specific territories that determine how problems are
defined and how public institutions are coordinated.
Justice was organized in accordance with the idea of “territories of public power,” which
is substantiated in France through the existence of “Palaces of Justice,” together with other
expressions of republican monumentality or transcendental power, like cathedrals. But
these territories are now contested by “territories of management of social problems”
(Duran, 2010), such as those constituted by urban spaces on the edge of large cities where
problems of social segregation, ethnic repression and economic disadvantage are
concentrated.
This pressure of the local upon justice is accompanied in the opposite direction by a
growing pressure from the supranational, corresponding to a destabilization of the
territories of the nation-state: “A dialectic of global and local has developed that tends to
pass over intermediate levels, such as the nation” (Veltz, 1998: 332). As regards the
fragmentation of sovereignty and the segmentation of power that characterise
contemporary societies, it is now necessary to implement multinational control mechanisms,
particularly with regard to justice, that are able to deal with the atomization of practices that
go beyond national level, for example in matters of economic regulation (Arnaud, 2003). The
economic domain is precisely a case in point, given that the globalization of financial flows
and the constitution of a transnational economic space take the form of multilateral
economic agreements, “reconfiguring productive apparatuses into a network,” freeing
“companies from the power relations previously negotiated at national level” and forcing
“trade unions of both North and South to rethink their modes of acting”.1
In this context of change, the fate of justice is inseparable from that of law, which is
simultaneously its reference and its instrument of action (i.e. associated with alterations to
the status of law itself). For example, French justice was inspired by a legal rationality related
1

See the analyses presented in the website of the Social Responsibility and Sustainable Development Research
Chair, University of Quebec, Montreal, http://www.crsdd.uqam.ca.
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to a kind of transcendental Reason. From this perspective, the advent of the Republic did no
more than perpetuate a certain idea of law, now related to the state instead of religion
(Legendre, 1974). This law, which contributed to a pyramidal representation of political
regulation, could only lead to the idea of a “Jupiterian” model of justice: “A pyramid takes
shape, an impressive monument that draws the gaze irresistibly upward towards that focal
point from which all justice radiates” (Ost, 1992: 242). But this essentialist conception is
increasingly giving way to a concept of legal reference that is more flexible, negotiated,
relativistic and pragmatic, to the point of blurring the gap between Romano-Germanic law
and common law, between law in books (which affirms a body of universal rules of justice
based on a body of substantial law) and law in action (where the concern to find solutions
appropriate for each case justifies the existence of a procedural justice whose emphasis is
not so much on ends as on means and procedures to which actors resort to establish their
objectives).
These changes in legal activity connected to the change in the status of law are clearly
observable in processes of law production. The law is increasingly the result of interventions
by multiple actors and spheres (Commaille, 1994). Its production and application involve a
negotiated process that authorizes a structure made more of organizational rules than
norms of content (Lascoumes, 1994), giving rise to a continuous process of successive
appropriations (Hawkins et al., 1984) or promoting obligations and incitements to negotiate
at local level (Gavini, 1998). The redefinition of the status of the state and the growing
impossibility of political power to impose legislation in accordance with its own principles of
action create conditions for social movements and relevant actors to influence legislative
processes, including the initiative to put them into practice (Commaille, 2006). In this
context, the law is also likely to operate as a resource to which political power can resort
after all other forms of legal-political management have been exhausted (Galembert, 2007).
The present redefinitions of law and justice within the ambit of the social sciences
illustrate these changes perfectly (Commaille, 2006). The certainties once held by the French
sociology of law, largely a sociology of state law, have been shaken. Since we observe that
“the state as the central element of regulation in modern societies is being challenged,” the
problem of the status of law is raised to the extent that it has become an expression of state
regulation (Duran, 1993) – and, consequently, the general orientations of the French
sociology of law are also called into question. It may be significant that the anthropology of
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law, in its classical posture, now appears better equipped to explain the current mutations.
In truth, it has long conceived of societies where order derives from the society itself,
thereby conceiving law as a function of the expectations, representations and practices of
those that use it, as opposed to an approach to law and justice inspired by Western thinking,
in which the structuring of the world is seen as an exclusive matter of those laws that are
imposed from outside by a dominant omniscient authority.
In these new perspectives of analysis, it would seem that the fates of law and justice are
inseparable. We find ourselves in a context in which the law of intangible reference has
become a resource appropriated by social actors in accordance with their own aims. For
example, the hierarchy of rules may be challenged in order to impose the value of a
collective convention upon that of a law (Ledoux, 2006). Legal appeal may be used in
accordance with certain strategies, and in the context of a given configuration of power
relations. In this context, the institutionalized place of justice is likely to turn into an “arena”
(in the sense used by political scientists) in which different appropriations of that legal
reference confront each other, and where the aim is not so much to obtain a favourable
verdict as to help promote a cause or impose an issue as a matter for public debate by
projecting it into the public sphere. Thus, justice becomes even more a space where
strategies are manifested and compared, including those of the magistrates who do not
want to submit their action to a strict legal positivism or to make it the result of a causal
association between the ethos of their professional body and a certain type of political
behaviour. The law is in fact a parameter of action with which magistrates can also “play”
(Osiel, 1995: 505, quoted by Israël, 2005). Thus, the concept of law that emerges is that of “a
system of potentialities from which specific rule-mobilizing activities are played out”
(Lascoumes, 1990: 50). In a context in which the idea of action is affirmed, in both political
space and in the management of social and economic relations, as less an expression of a
will than the result of multiple interrelations, of numerous exchanges between actors with
diverging or contradictory interests, the law of reference becomes effectively a tool of action
and eventually a means to which social actors or economic agents can resort.
To stress in this way the extent of the transformations affecting law and justice does not
mean to implicitly impose the idea of a linear evolution that could justify a kind of pseudosociological prophetism. In this domain as in others, it is necessary to admit the existence of
contradictory logics and, consequently, possible tensions between those logics, so that the
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change is less a controlled end of a tendency and more what results, in part involuntarily,
from the confrontation between possible logics.
It is in this spirit that I focus upon the diverging orientations of justice, such as those that
are manifested in the present, each one bringing a different fundamental conception of legal
regulation as political regulation. Thus, I shall analyse in turn the forms taken by justice in (1)
an economy of legal regulation as a process of rationalization, in (2) an economy of legal
regulation as a process of democratization, and in (3) an economy of legal regulation as a
process of neoliberalization. It remains to ask ourselves about the meaning that should be
given to these different forms of legal regulation from the political point of view.
1. Legal regulation as a process of rationalization
Justice is increasingly compelled to align its modes of organization with those of “ordinary”
administrations. One of the great specificities of justice was its extraordinary capacity to
cultivate its exceptionalism, which was measured, for example, by its obstinacy in defending
an a-economic, a-financial and a-organizational view of its functioning. This was reproduced
in a representation of magistrates as fulfilling a mission of justice in an a-mercantile space
outside ordinary interests (Commaille, 2000). The representation of justice as an institution
was inspired by the extraordinary nature of the functions it fulfilled, which had an implicit
reference to the idea of transcendence (see, for example, law court architecture, rituals,
etc). Attempts at reform in France thus reveal an opposition, which we could almost classify
as fundamentally cultural, between a ministry of finance concerned with the rational use of
resources and a ministry of justice clinging to the idea of preserving its position outside the
common world and bureaucracy (Commaille, 2000). But, for some years now, some
countries, and especially France, have seen the tendency to align justice with other public
institutions through the introduction of the “new public administration” (Schoenaers, 2003;
Vigour, 2006). This concern seems to prevail over all others, particularly over the purposes of
the mission of justice, to the point that political debates about justice are diluted in technical
discussions about the organizational optimization of judicial practice (Vauchez & Willemez,
2007).
Hence, justice can no longer escape the historical processes of rationalization of public
structures and is increasingly exposed to a process of vulgarization of its function, as can be
seen in the observation that “justice is a public service.” A “reforming common sense” has
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thus been established (Vauchez & Willemez, 2007) in which notions of costs, efficacy, quality
of production (assessment of performance indicators) and assessment of action are
paramount. This implies a “logic of results” and justifies the application of criteria of
operational rationalization, cost reduction and “economies of scale” (as stipulated by the
New Public Management) to “good work,” defined increasingly in accordance with an
exogenous model that is valid for all administrations and that has been imported into justice
(Bezes, 2009). This is illustrated, for example, by the experiments at rewarding performance,
with the introduction of awards for the French magistrates of the Court of Appeals and the
Supreme Court of Judicature (Cour de Cassation) (Chellé, 2010).
It is certainly this new general spirit of justice that favours the local initiatives on the part
of magistrates to introduce technological innovations, including videoconferencing. A
recently published report on the introduction of new technologies into the functioning of
justice emphasises the fact that the expansion of videoconferencing is inescapable, and that
the policy of developing this technique in legal proceedings has been based on the business
management model. The arguments used are primarily related to the question of economy
of means, in the context of a policy of justice that is increasingly becoming similar to a
managerial policy (Dumoulin & Licoppe, 2009). This alignment of justice (till now so
concerned with cultivating its exceptionalism) with the general tendency of all
administrations to introduce this “new public management” into its organization and
functioning contributes to a technicisation of justice and a correlative euphemisation of the
political dimension.
This alignment is part of the context of the so-called advanced industrial societies. The
question of state reorientations in order to reduce public spending constitutes an element of
the context in which justice policies are inscribed. In keeping with the desire of
supranational organizations such as the World Bank to preserve, restore and promote the
rule of law, there is also a concern with making the justice systems of different countries fall
into step with the rationalization process described by Max Weber (1921), a process
corresponding to modern capitalism's need for a reliable legal and judicial system, both for
the stability of its jurisprudence and for the transparency of its procedures.
It is significant that the justification of such a development can take the form of a
doctrinal current applied to the legal and judicial sphere. This is manifested in the emphasis
given to a concept of justice and law that we might call technocratic. For some authors, this
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is a question of renouncing fixed, pre-established rules. In this perspective, law cannot
continue to be considered an immutable reference, but rather an instrument of public
policy, with rules inscribed in public action, that is, in the framework of a managerial model
of government. In this regard, it is important to recognise the pertinence of the new legal
doctrines and to break with a concept that implies loyalty to all pre-existing legal principles,
in the name of a new vision of the state that demands a more active approach to law, an
approach that can contribute to active policy making. In keeping with this doctrine, the
growth of a bureaucratic state requires a mode of regulation that is no longer based on a
mechanism that establishes a balance between opposing forces, but rather on the
coordinated efforts of a central authority that combines the production of rules, the activity
of judging and the monitoring of policy application. Consequently, Montesquieu’s threepower structure is considered obsolete and replaced by the concept of an “efficient and
coherent” exercise of power, according to which courts should break with the tradition that
insists that they cling to a concentration on judging. In this context, Judicial Policy Making
should be part of the modern concept of the state. Judges should become policy makers
because policy making has become the main way of describing governmental action (Feeley
& Rubin, 1998).
Thus, it is possible to claim that the managerialization of justice is part of a managerial
concept of government, and that this presupposes a managerialization of law, which
specialists in public law speak about in their reflections on governance and law. A study of
the reform of the judicial map in France in 2008 confirms this correspondence (Commaille,
2009). This process was marked primarily by an attempt to get around parliament. In
choosing to launch the reform through decrees, rather than through an Act, the promoters
of the reform were visibly trying to avoid a debate with parliament, since the history of the
judicial map teaches us that it often constitutes an obstacle to all alterations in this matter.
As happened with the reform that took place in France in 1958 (Commaille, 2007), there was
here a desire on the part of the executive to reappropriate control over a reform process
that was running the risk of being contested or even annulled by the legislative branch.
However, in avoiding parliament, there was a transfer of the debate and of the expression of
power relations from this space to the council of state. The breadth of the resources
deployed was then in accordance with the mobilizations that the reform provoked.
Paradoxically, in the light of what we might generally consider to be an impoverishment of
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the legal field in this process, these mobilizations entered the terrain of political struggle by
resorting to the legal field, represented by the recourse against the founding decrees of the
reform. The real threat that such a strategy might pose cannot be better illustrated than in
the “renunciation” of the initial decrees that constituted the legal grounds of the reform and
the recourse to the “simple” decree, which enabled a power confrontation of uncertain
outcome to be avoided within the “law factory” of the council of state. The choice of this
strategy of “simple” decree at the (provisional?) end of a reform process is clearly an
extreme example of the instrumentalization of the legal field, which is put at the service of a
managerial model of government. In short, the main aspects of this reform were as follows:
the extreme fragility of its legal grounds, suppression measures that strictly obeyed an
“accounting model,” and disqualification of the conciliation device, since the Advisory
Committee of the judicial map, created at the beginning of the process but which never met,
was in practice replaced by the hasty work of a small group of actors related to the Ministry
of Justice. All these aspects constitute an unequivocal example of the shift from a “juridical
state” to a “managerial state” (Caillosse, 2009), in this case involving an increasingly evident
kind of “political marketing.” Priority is given to efficiency and performance rather than to
the regularity and legitimacy of state interventions. We are pushing back “the legal culture
of regularity in favour of a result-based managerial culture” (Caillosse, 2009; 2008), and all
this, finally, in the name of a “lawless governance,” in the words of one author (Mockle,
2007).

2. Legal regulation as democratization process
The term “judicialization” (as in “the judicialization of society” and “judicialization of
politics”) is now increasingly used to describe the way in which the role of justice has
supposedly been extended to the management of social relations, the “problems of society,”
transgressions (from common delinquency to political delinquency, corruption and “crimes
against humanity”), and the regulation of economic exchanges (Commaille & Dumoulin,
2009). This “judicialization” does not only manifest itself in an increase in litigation brought
before institutionalized and professionalized justice, but it may coexist with a decrease in
litigation (we should note the case of civil justice in Quebec), as new forms of justice emerge.
I will not go into what, in this observation of “judicialization,” derives from actual fact, from
a growing demand and expectation in relation to justice, and what derives from the social
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representations of legal professionals seeking to substantiate this supposed reality. The fact
that “judicialization” has been heavily debated and written about at international level
(Commaille & Dumoulin, 2009) offers a strong indication that the matter of justice lies at the
heart of the questions raised by contemporary societies concerning its functioning and its
future, which are far beyond opinions about justice or the effective recourse to justice.
Nothing demonstrates this better than analyses about the “judicialization of politics.” This
involves a global expansion of judicial power (Tate & Vallinder, 1995), meaning that
“decision-making power is transferred to the courts” (Fournier & Woerlhing, 2000).
“Judicialization” is then defined as an increase in the power of courts in relation to the
legislative and executive powers.
How is this phenomenon of “judicialization” manifested in analyses? It is frequently
associated with what would be a process of democratization. Martin Shapiro considers that
the legitimacy of the political regime may be accompanied by the intervention of justice in
the allocation of economic resources or in the establishment of real social policies (Shapiro,
1994). Thus, we see that, on the international level, the courts are, not infrequently, agents
of public policy, and aspire to be so, even though many analyses emphasise their incapacity
for this role (Horowitz, 1977). That is the case in the United States, where the courts
intervene in matters of integration, police control, environmental protection, improvement
of living conditions for the poorer members of society, and protection of civil rights, minority
rights, women’s rights, etc. (Horowitz, 1977). But similar developments have occurred in
other countries, such as those of Latin America. In Colombia, the protection of social rights is
guaranteed by the judiciary, and the courts and Constitutional Court intervene on matters of
economic policy, especially by annulling laws to raise VAT on essential products, ordering the
partial indexation of employees’ salaries, extending retirement pensions to certain groups of
the population that had been excluded, prohibiting the elimination of benefits for
pensioners, etc. (Uprimny Yepes, 2007).
However, “judicialization” is manifested even more in areas that concern the general
principles of democracy, thereby justifying its association with the idea of democratization.
Thus, there has been an increase in the importance of the role of the Supreme Courts with
regard to social progress, the defence of human rights and those of the weakest or more
disadvantaged members of society, equal opportunities, etc. Some authors speak of a
“Rights Revolution” (Epp, 1998), which gives common citizens access to the benefits of
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justice, as this is grounded in the defence, acquisition and reinforcement of new rights.
These judicial policies are believed to be more effective if they are based upon a dynamic
civil society and provision of public funds, that is, a “support structure for legal mobilization”
(Epp, 1998). In India, the role of the Supreme Court is growing with regard to the promotion
of democratic principles, a more substantial concept of equality, supervision of electoral
processes, etc. (Mehta, 2007). This may be illustrated by Public Interest Litigation, which
permits all citizens to appeal if they have been victims of an injustice (an “alleged evil”)
(Mehta, 2007).
This intrusion of justice into the political sphere may be supported by forms of justice that
are quite different from the institutionalized form represented by the Supreme Court. Thus,
“Truth and Reconciliation” committees are in fact forms of justice that merely make use of
legal rules, thus breaking the law professionals’ monopoly on justice, drawing inspiration
from the idea of restorative justice, to function as “structures of democratization and social
pacification” (Lefranc, 2007). Finally, in this process of “judicialization” of politics, it is useful
to assess the influence of the justice professionals themselves, as is suggested by the
example of the process of establishing the notion of universal jurisdiction (even if politics
and nation states are maintained as important agents in the process) (Seroussi, 2009).
This analysis of the new role played by justice in the social and political regulation of
contemporary societies should also take account of the new relations between the citizens
themselves and justice, and the new relations of organized forms of mobilization within civil
society, i.e. social movements. No one analyses this aspect better than the American author
Michael McCann, particularly in his book Rights at Work (1994). In this perspective, the
mobilisation of law, especially to reinforce the power of marginalized citizens or even the
power of ordinary citizens, is part of a political process. According to Michael McCann, law
simultaneously provides normative principles and strategic resources for the materialization
of social struggles. Empirical support for his analysis was principally provided by the
collective actions brought by trade union jurists with respect to pay equity in the United
States, particularly with regard to women, but also involving individuals that are poorly paid
or undervalued due to their sexual orientation or ethnicity.
Thus, for Michael McCann, using law and justice as a resource, transforming them into
favoured instruments in the repertoire of collective action of social movements, leads to the
establishment of a true bottom-up jurisprudence. Moreover, the effects of these strategies in
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relation to law and justice are not only real and concrete but also symbolic, as they act upon
citizens’ representations of that to which they are subjected and of the possible role of law
and justice, until they acquire a rights consciousness, an awareness of rights in general or of
their rights in particular. Canadian studies offer other examples of these mobilizations of
justice by civil society, of this shift of political space toward legal-judicial space, in order to
deal with problems which, in principle, fall into the political sphere. Such mobilizations are
also encouraged by the Canadian Charter of Rights and Freedoms of 1982 – for example,
recourse to courts as a political strategy considering that the reference to fundamental
rights may be a privileged means for establishing the ideology of “gay liberation” (Smith,
2005; Morton & Allen, 2001).
These new investments in justice are likely to favour the emergence of new forms of
justice, such as “Houses of Justice and Law,” “Centres for Proximity Justice,” or even
mediation, conciliation, arbitration and alternative forms of conflict resolution. Lay actors
(new professionals in the social field, movement activists, and even people in elected
positions at local level) aim to take their place in these structures in order to be involved in
the exercise of justice anchored in the new territories of social problems (Lejeune, 2007).
These new demands by civil society for a new bottom-up form of justice acquire even
more importance as they are part of a trend towards transnationalization. In this context,
social movements are increasingly involved in a worldwide civil society that leads them to
rethink their strategies and renew their repertoire of collective action, particularly as regards
possible uses of the judicial arena. This is particularly evident in the domains of ecology,
urbanism, minority rights, women’s rights, and obviously the economy (see the above
reference to the analyses made by the Social Responsibility and Sustainable Development
Research Chair, University of Quebec, Montreal).
These trends towards the reappropriation of justice by citizens and the movements
representing them are accompanied and supported by justice professionals, within the
framework of cause lawyering, that is, the work of lawyers who, according to Austin Sarat
and Stuart Scheingold, rather than fulfilling their traditional function of representing their
clients’ interests, use their talents and any resources at their disposal to achieve political and
social goals and promote their cause (Sarat & Scheingold, 2006). The specific influence of the
legal professionals is also manifested in the context of a movement that has been called
political lawyering, in which lawyers contribute to the advancement of political liberalism,
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that is, the transformation of law and the state and the defence of individuals’ fundamental
rights and freedoms (Halliday et al., 2007).2

3. Legal regulation as a process of neoliberalization
We are in a context in which, typically, the return of economic liberalism is translated by a
double movement of state decline in the economic and social domains. This movement
accompanies the restoration of values of individual freedom, initiative and responsibility
demanded by those that defend the primacy of the market. The classical counterpart to this
is the return to state control in the penal domain, which attests to an international tendency
towards “over-penalization” (Salas, 2005), illustrated by increased repression of minors to
the detriment of prevention, or by what one author calls “penalization of the social” (Marry,
2003). The recurring reference to the rule of law simultaneously manifests a desire for
greater market autonomy and a restoration of the penal. In this context, in which increased
importance is given to the economic paradigm (Hall, 1993) and the market referential
(Jobert, 1994), the weakening of the political dimension and the redefinition of the status of
the state, concomitant with a growth in individual rights and a loss of faith in the social state,
contribute to give the judge, in addition to a restored repressive function, a growing role as
regulator in the management of social relations and economic exchanges and in the
functioning of a policy that is endogenously constructed in the framework of social
interactions, specifically in the judicial space.
However, the judge’s new role does not simply result from these developments; they are
also promoted by the judges themselves. For example, Ran Hirschl (2004), observing a strong
international tendency towards a “juristocracy,” examines how the interplay between
economic elites and judicial elites contribute to this. According to this author, the actions of
the judicial elite, particularly those operating in the Supreme Courts, tend to be inspired in
individualistic liberal values (including on matters of customs) and opposed to the principles
underlying the welfare state, which justified the existence of redistributive justice
(manifested in the importance given to trade unions and social rights such as minimum
salary, housing, social protection, etc). Thus, the triumph of the “juristocracy” is associated
with the decline of an egalitarian vision in socioeconomic matters and adherence to the
2

It should be noted, however, that this thesis has been hotly debated (Commaille, 2009).
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values of economic liberalism. In addition to the practices of the judges of the Supreme
Courts, this new justice system is adapted to the new transnational boundaries of the
market. Thus, we have seen the emergence of a transnational power exercised by agents
invested with the functions of “justice,” such as the experts of the International Monetary
Fund (IMF), the World Bank and the World Trade Organization (WTO), or the judges
operating in the various European tribunals or international criminal courts. New scales of
judicial action are demanded to respond to the desire to ensure legal safety for economic
agents from “peripheral countries” or from European countries previously belonging to the
Soviet bloc. Supranational institutions like the World Bank, the European Commission and
US Aid thus aim to promote the application of justice systems that can guarantee the
credibility, stability and security necessary for trade by modernizing and rationalizing the
judicial system, ensuring its autonomy in relation to politics and providing training for
magistrates. For these supranational institutions, it is important to reduce the
unpredictability of a judicial system that might constitute an obstacle to the development
and growth of the market. For some, this attention given to justice aims less at instituting
the rule of law than a state-endorsed “rule of business” (Sen, 2000).
In Japan, justice reform clearly points to an increasingly close connection between
economic liberalism and justice, with the active participation of legal professionals. The
pressure exerted by Japanese employers seems to have been decisive for justice reform “in
the context of a market economy that values individual initiative” and in the name of a
system that guarantees “total deregulation of the economy in order to maintain
competitiveness in a globalized competitive world” (Takamura, 2007). This is what is
effectively being undertaken by a liberal government with a view to increasing the number
of judicial professions, setting up new Law Schools, fostering “the privatization of justice
through companies and associations,” which are encouraged to become agencies of conflict
resolution within the framework of the basic laws about alternative forms of conflict
resolution, in keeping with the general aim of promoting the adaptation of Japanese society
to globalization (Takamura, 2007).
Following these general principles inspired in economic liberalism, a dual policy of access
to law and justice is explicitly endorsed, according to the principle of market segmentation
of law and justice. This dualism implies that the privileged classes and economic agents have
access to an institutionalized and professionalized justice, while disadvantaged groups have
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access to a “lay” form of justice exerted by persons of uncertain competence. The problem
becomes even more pertinent because, in the sphere of justice, a differentiation might arise
between a sector dedicated to the management of interpersonal relations (such as the
Portuguese justices of the peace) and a sector that responds to the needs of economic and
administrative activities of organizations (Bastard & Guibentif, 2007).
This neoliberal configuration is part of a process of “deformalization” of law and justice, in
keeping with a context of “contractualization” that “may be nourished by anti-state
positions, which aim more or less at the model of the ‘minimal’ state and an activation of
civil society conceived as an atomized society connected by free voluntary exchanges”
(Munck, 1995: 95).
In the sphere of a form of justice connected to neoliberalization, the phenomenon of
judicialization acquires another hue. Judicial power is here clearly perceived as an active part
of the neoliberalization process, as it finds in it the means to increase its power to the point
of becoming an obstacle to democratization. Nothing illustrates better the intensity of this
belief and its justification than the title of an article about the multiplication of constitutional
courts during the 1990s in regions belonging to Russia: “Less Democracy, More Courts”
(Trochev, 2004). We might also mention the controversies raised by the Canadian Charter of
Rights and Freedoms of 1982, and the comments of one author for whom both the left and
the right focused on the negative side of the growth of judicial power. The left lamented the
fact that involvement in law presented a risk of depoliticization for social movements, while
for the right, the Charter, in reinforcing the power of law and justice, made it possible for
their professionals to enter the terrain of politics and policy production, thereby exceeding
what ought to be their legal functions (Smith, 2005).
For Ran Hirschl, there is in fact a strategic interplay between the political, economic and
judicial elites to favour the judicialization movement. In his book Towards Juristocracy,
Hirschl (2004) returns to the frequently mentioned observation that, throughout the world,
at both national and supranational level, there has been an unprecedented transfer of
power from representative institutions to judiciaries. Based on a comparative analysis
involving four countries (Canada, New Zealand, Israel, South Africa), Hirschl argues that the
expansion of the power of justice via constitutionalization bears witness to a desire to
preserve hegemonic interests. It is part of a context of social, political and economic
struggles that shape the political system, and therefore cannot be understood in isolation
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from them. Thus the displacement of policy-making authority from majoritarian decisionmaking arenas to judicial arenas should be attributed to the political and economic elites,
who consider that their interests are thus better served.3 For Hirschl, those “who are eager
to pay the price of judicial empowerment must assume that their position (absolute or
relative) would be improved under a juristocracy” (Hirschl, 2004: 11). This strategy is
particularly developed by three key groups: political elites who feel threatened by new social
groups and seek to preserve their interests and hegemony by bypassing democratic
procedures, while professing support for democracy; economic elites, who perceive the
constitutionalization of rights, particularly as regards property, mobility and employment, as
a way of influencing government action and promoting a free market and an agenda
favourable to their interests; and judicial elites and national high courts, which seek to
strengthen their political influence and international reputation. In short, according to
Hirschl, these are the strategic legal innovators (i.e. the political elites in association with the
economic and judicial elites who have interests in common) which “determine the timing,
extent, and nature of constitutional reforms” (Hirschl, 2004: 12).
For Hirschl, Israel offers an excellent example of the increase in power of the Supreme
Court. Martin Edelman (1994) had already called attention to the increase in appeals to this
jurisdiction. He calculated that the number of cases increased by 632% between 1956 and
1987, while in the same period the population grew by 230%; in 1987, the court received
1466 petitions, seven times more than thirty years before. Moreover, this author observed
that the Israeli Supreme Court had allowed itself more and more freedom in its
interpretation of the country’s basic laws (although there is no written constitution), largely
invoking the rule of law and principles of natural law. For Edelman, the Israeli political
system has thus changed, since the Supreme Court has now become an important political
actor, having played only a secondary role during the early years of Israel’s existence. In fact,
it seems to have moved from a role similar to that played by the House of Lords in the British

3

The issue of judicialization thus reignites the traditional debate about which elites gain the most from
recourse to justice, undermining the idea that justice can contribute to social change. See the famous analysis
by Marc Galanter (1974) and the critical assessment of it by Kritzer & Silbey (2003); see also an analysis of a
federal jurisdiction that concludes that jurisdictions may be more receptive than other political arenas to claims
from disadvantaged groups, though they are also used by powerful social groups to reinforce their politically
acquired gains (Olson, 1990).
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system to one that is more comparable with that of the United States Supreme Court
(Edelman, 1994).
Hirschl, in accordance with his critical stance regarding judicialization, puts forward a
three-point explanation to analyse the increase in Israeli judicial power: the hegemony of
the elites is threatened by peripheral groups and their political orientation; judicial power
benefits from a strong reputation for uprightness and impartiality; and jurisdictions have a
tendency to decide in accordance with dominant ideological and cultural ideas (Hirschl,
2004). This issue had been discussed in an article in which Hirschl (2001) emphasises that the
constitutionalization of rights in Israel is the product of a strategic alliance between the
dominant elites, their political representatives and legal professionals. He shows particularly
that the Israeli Supreme Court shares the values of an urban elite belonging to the Ashkenazi
bourgeoisie, and that this proximity is even greater, for the latter actually control
appointments. The judicial power has even more chances of exerting its influence when
there is a widespread belief in its impartiality. However, Hirschl observes that the
representatives of peripheral minorities are increasingly opposing judicial empowerment.
Occupying an increasingly important space, they are seeking to impose a return to
majoritarian policy-making arenas.
Summing up these observations in Towards Juristocracy, Hirschl stresses that, in the four
countries studied, the growth of the judiciary is based on a strict conception of rights, based
on Lockean individualism and on a dyadic and antistatist view of constitutional rights. This is,
therefore, a way of protecting the private (human and economic) sphere from the pressures
of the “collective” (often defined as the state and its forms of regulation). According to
Hirschl, the high courts of the four countries view the state as a threat to human freedom
and equality. For him, the legal discourse on rights is impregnated with all the fundamentals
of social and economic neoliberalism, such as individualism, deregulation, the
commodification of public services and reduction of public spending, inspired by antistatism, social atomism and the strict protection of the private sphere. In this spirit, what is
endorsed is a procedural justice, less state intervention in the private sphere, and a general
attitude of hostility toward claims for substantive equality, state regulation and workers’
rights (Hirschl, 2004: 14; 147-8). Hirschl thus emphasises the existence of a global trend
towards economic and social neoliberalism, visible in the four countries studied, with a
weakening of the “Keynesian welfare state in favor of more market-oriented, ‘small state’
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economic policies” (Hirschl, 2004: 155). Obviously, for this author, these developments do
not reinforce distributive justice or improve the situation of disadvantaged groups.
In his conclusion, Hirschl suggests that the empowerment of the judiciary is likely to
become more accentuated with the creation of supranational jurisdictions (he gives the
European Court of Justice as an example) or even relatively autonomous agencies, such as
the national central banks and the European Central Bank, or even transnational trade
treaties. All this illustrates a trend towards the establishment of quasi-judicial procedures in
different sectors, and the transfer of “policy-making prerogatives from majoritarian decisionmaking arenas to relatively insulated domestic and transnational policy-making bodies”
(Hirschl, 2004: 216).

Conclusion
After analysing these three types of legal regulation of the economy, it is possible to extract
two opposing forms of legal and judicial status in relation to the political. In the first, the
legal-judicial dimension is a central element in political regulation, which can be illustrated
by the three-part governance model defined by Alec Stone Sweet. For this author, the
judicialization of dispute resolution is the process by means of which a TDR (triadic dispute
resolution) mechanism arises, stabilises and develops authority over the normative structure
responsible for managing exchange in a particular community (Shapiro & Stone Sweet, 2002;
Stone Sweet, 1999). For Alec Stone Sweet, this triad constitutes an essential mechanism of
political change. In fact, the movement from dyad to triad corresponds to the advent of a
particular form of governance that has to do with regulating behaviours and maintaining
social cohesion in a context of change. The introduction of a new scale, manifested through
the phenomenon of judicialization, “progressively shapes the strategic behavior of political
actors engaged in interactions with one another” (Stone Sweet, 1999: 71) and leads, finally,
to the gradual but inevitable redefinition of the nature of governance itself (Stone Sweet,
1999: 86).
The second form of legal-judicial status by reference to the political is marked by
instrumentalization: either due to a prevailing concern for rationalization which leads law
and justice to suffer a loss of meaning in favour of a managerial model that governs their
application; or because law is placed at the service of a political marketing corresponding to
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a distorted conception of the political; or still when law and justice become instruments at
the service of social agents and economic operators.
If we admit the existence of these two forms, it is possible to speak of a Janus model of
legal regulation. But, as we have seen, this model is constructed in relation to the political,
and this says more about the status of the political than about legal-judicial status. Legal
regulation is systemically interconnected with political regulation. From this point of view,
the Janus model of legal regulation immediately reveals a crisis in the political, specifically in
the political model of representative democracy.
In the first form of legal-judicial status in relation to the political, the increasing
supremacy of the legal-judicial means a weakening of the political. Thus, there is a kind of
overinvestment in justice by default of the political, as the latter is unable to represent and
impose a metareason.
Citizens […] have turned towards Justice, resorting to it to compensate for the “democratic
deficit” of political decision-making, which has become subordinated to management, and to
provide society with a symbolic reference that present representation offers increasingly less.
(Ringelheim, 1997)
Justice is the receptacle for a civilizational unease that exceeds it and questions the actors that
constitute a society. The crisis in justice expresses the fear of insecurity produced by the
mutation in a model of society […] Behind the failure of justice, it is democracy that is being
sought, and it is politics as an institution in a common world that is at stake. (Cartuyvels &
Marry, 1997)

We can thus interpret the observation of Louise Arbour, United Nations High
Commissioner for Human Rights, as the expression of the need to impose upon the political
a higher rationality which, from now on, only justice can offer: “Justice has reasons which
political reason does not know” (Le Monde, 8th February 2007). We can include in the same
line of reasoning a doctrinal current within the judicial sphere which, basing itself on the
idea of the necessary rehabilitation of a “third power” embodied by the judge in the context
of questioning the “Jacobin Republic” and “republican legicentrism” (Gauchet, 1995,
Rosanvallon, 2002), professes a new role for the judge as arbitrator between civil society and
the state (Salas, 1998) or institutes it as the “guardian” of democratic promises (Garapon,
1996). In this perspective, it is up to law and justice to confer a reason, being invested or
overinvested as political reason by default of the political.

161

RCCS Annual Review, 2, October 2010

The Janus Model of Legal Regulation

In the second form of legal-judicial status in relation to the political, the
instrumentalization of the legal and judicial is no more than an expression of another form
of weakening of the political, of a political unable to define itself in accordance with its
purposes or subordinated to economic logic, that is, the logic of means rather than ends.
It remains for us to explore the meaning of these expressions that sprout from the legaljudicial system and that contribute to the same phenomenon of decline of the political. Be it
as it may, at this moment it seems that drawing on political sociology to analyse law and
justice, as defined at the beginning and as I have tried to explain in this article, introduces a
much broader question than the one that concerns the prospects for the development of
the political – the emergence of new regimes of political regulation. Finally, the question
that remains concerns the reorientations necessary for these political regulation systems to
ensure the effective realisation of the democratic project, seeking to know how law and
justice may ultimately contribute to the restoration of the political.
Translated by Sheena Caldwell
Revised by Teresa Tavares
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The Sexual Trafficking of Women: Representations of Illegality and Victimisation *
Human trafficking in general and the trafficking of women in particular have been attracting
increasing interest from states, international bodies, non-governmental organisations, the media
and academia. The greater visibility conferred on this phenomenon has translated, on a national
and international level, into policies designed to combat and prevent it, whose efficiency is
debateable. This is the result not only of a lack of understanding of the specific features of the
trafficking of women, but also of the fact that other objectives underlying the construction of
these policies hardly meet the subjective needs and expectations of trafficked women. This article
discusses some of the issues both emerging and absent from the legal framework for the sexual
trafficking of women, with reference to the empirical situation of sexual trafficking in Portugal as
analysed in the study Tráfico de mulheres em Portugal para fins de exploração sexual.1
Keywords: Organized crime; women’s rights; women’s studies; feminism; sex industry;
prostitution; trafficking of women; human trafficking; violation of human rights.

1. Introduction
The world today operates on deeply drawn lines which separate the human from the
subhuman world, in such a way that human principles are not threatened by inhumane
practices. Thus, on the other side of the line we find a space which is a non-territory in legal
and political terms, a space unthinkable in terms of the rule of law, human rights and
democracy (Santos, 2007). Essentially, we find people who do not exist, either in social or
legal terms. These spaces are constructed on the basis of new forms of slavery, the illegal
trafficking of human organs, child labour and the exploitation of prostitution.
During the past decade the problem of human trafficking, although not new, has been the
subject of reinforced legislation designed to combat it. This includes, in particular,
criminalisation of the phenomenon and its active agents, and enhanced rights and support
for its victims. Whilst, for some, this is the most appropriate direction to follow, others feel
*
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This article closely follows the theroretical considerations and empirical data contained in the book Tráfico de
mulheres em Portugal para fins de exploração sexual (The Trafficking of Women in Portugal for the Purposes of
Sexual Exploitation), by Boaventura de Sousa Santos, Conceição Gomes, Madalena Duarte and Maria Ioannis
Baganha (2008).
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that other aspects should be taken into consideration in order to make these measures and
protection truly effective. Firstly, the initiatives and political strategies designed to combat
trafficking, in particular sex trafficking, have not met with any consensus on a definition of
this specific type of trafficking. In fact, competing definitions can easily be found and there is
little agreement among researchers and activists. Broader or more restricted definitions of
the concept of sex trafficking influence, from the outset, the figures that are presented and,
subsequently, the measures designed to combat it. It is difficult to find solid and reliable
figures for sex trafficking, whether on a national, continental or worldwide level, and this has
led to two extreme positions which, as such, can effectively do little to help trafficked
women. Each international organisation presents us with figures that may vary by thousands
or even millions. Some refer to very high numbers, whilst others contest this and believe
that sex trafficking is a minor phenomenon. Both positions contain dangers. The first runs
the risk of denying women’s self-determination, assuming that trafficking exists in situations
of aid to illegal immigration or voluntary prostitution. The second runs the risk of not helping
women who really are in danger.
Secondly, human trafficking brings with it issues that cannot be ignored when formulating
a legislative response: the control of state borders, the fight against terrorism and the way in
which each country deals with prostitution. As some authors argue (e.g. Kempadoo, 2005a),
the fight against human trafficking may have different impacts in different countries in the
global North and South.
These two aspects converge, particularly in what concerns the arena legal, in the form of
a significant discrepancy between what is prescribed in legislation and its practical
application, which is full of stereotypes and preconceptions. The law, understood here as
both the text of the law and judicial practice, is therefore faced with major obstacles in
terms of the role it can and/or could play in the fight against human trafficking.

2. Sex trafficking in context
Sex trafficking is far from being an isolated problem. Its causes are intrinsically linked to
other social, economic, political and cultural phenomena, meaning that in several cases it
does not just involve a violation of rights resulting from trafficking.
Slavery, a social practice which granted rights of ownership to one human being over
another, was common throughout the world in antiquity. The intercontinental slave trade
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began with European expansion and the creation of the world system at the end of the 15th
century, with the seafaring voyages of Portugal and Castile, in what some authors have
called the first modernity (see Mignolo, 2000). The trafficking of individuals via the slave
trade across the Atlantic therefore enters history, as Paul Gilroy argues in The Black Atlantic
(1992), as an economic and migratory flow that was an integral part of modernity.
Nowadays, the prominence of human trafficking shows that the abolition of slavery in
various countries has not put an end to the plague of human trafficking, nor the place it
occupies in modern economic and migratory routes.
When we consider human trafficking and the way in which this phenomenon has gained
importance, we also find transnational flows which follow the logic of economic gain without
any respect for the self-determination of individuals. Although it is true that this illegal,
informal phenomenon run by criminal organisations has a completely different role from
that of slavery, which was central to the formation of the world system, it is still inextricably
related to it. The point is that, whilst the practices of trafficking are not central to the global
transnational markets or the global world in which we live, as slavery once was, they are
nevertheless embedded in the inequalities and injustices of the distribution of wealth
promoted and encouraged by the world system. Thus, although colonialism and the
legitimate trading of individuals between countries have ended, the profound inequalities
between North and South are nowadays the driving force behind a clandestine logic that
leads to subhumanity (Santos, 2007).
The Marxist concept of the “primitive accumulation of capital” helps us to understand
better the emergence of this subhumanity, of which human trafficking is such a singular
expression. For Marx, one of the conditions of capitalist wealth was the exploitation of
labour. Although it is based on the idea of free labour, capitalism, in fact, has a tendency to
use not only labour but also space, the surrounding environment and nature in a destructive
way. Capital tends to weaken or destroy its own conditions of production, since the constant
crises caused by increased costs always lead to new attempts to restructure the conditions
of production in order to reduce costs. These conditions imply that everything should be
treated as a commodity, including labour. These characteristics of capitalism were very
evident in its early days, when the accumulation of wealth presupposed, as already stated,
slavery, pillage and colonisation. However, these forms of over-exploitation are not only
confined to one phase of capitalism. Capitalist societies worldwide always need these and
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other forms of over-exploitation in order to maintain capital in the form that we know it.
With the advent of neoliberal globalisation this has become even more evident.
There are at least three aspects of neoliberal globalisation which, although not promoting
human trafficking, make its restriction more difficult: the creation of a privatised global
economy with residual state control, in which local markets become interlinked; the
liberalisation of trade, involving the weakening of borders for the circulation of people,
goods and services that serve to create this global market; and the spread of production via
foreign investment in multinationals. With specific regard to the trafficking of women for the
purposes of sexual exploitation, this has meant that, with less state control, a global sex
industry has developed in which a particular group of people, namely women, are
repeatedly exploited. This is facilitated by a form of circulation in which people from the
poorer countries migrate to work in this industry, voluntarily or against their will, and those
from the rich countries travel for recreational and sex tourism, which is also fuelled by
foreign investment (Farr, 2005: 140‑141). Obviously the logic and dynamics of selfdetermination and even emancipation that are involved in the sex industry but evade the
web of trafficking also need to be taken into consideration.
With the establishment of neoliberal globalisation from the 1980s onwards, we have
been witnessing the desocialisation of capital, meaning that social rights can no longer be
guaranteed, thus contributing towards the increased vulnerability of millions of people
throughout the world. During the 20th century the creation of wealth was subject to a series
of state and non-state regulations which allowed for some redistribution of wealth and the
creation of secure conditions for the populations who did not possess wealth, specifically
social and economic rights such as unemployment benefits, public health, education, social
security, etc. Social redistribution measures were essential in creating a safety net to
alleviate social risk, preventing individuals from falling into deep poverty. This net has
nowadays been weakened to such an extent that, when faced with unemployment, even the
middle classes find themselves in need of assistance. In a situation in which the regulations
created at national level fail, capitalism as a form of global economic organisation remains in
a more comfortable position from which to pursue its goals, with consequences that are
increasingly evident. We shall highlight two of these.
The first concerns the great weakness of the system itself, evident in the economic and
financial crises recently experienced, of which the collapse of major US companies is a
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paradigmatic example. In order to prevent economic collapse, the state has supported these
investors through taxation, to the extent of virtually creating a welfare state for capital,
when it does not exist for citizens. This means that even in the richest country in the world,
people are more vulnerable.
The second consequence is precisely the perception that the primitive accumulation of
capital is an ongoing condition, as previously suggested. In various countries in different
continents we are beginning to encounter forms of slave labour and over-exploitation of the
labour force which are dragging certain groups of people into non-human conditions. If we
look back at history, we can see that Indians, indigenous populations and women, amongst
other groups, fell into this category, to which, nowadays, many immigrants can be added.
These people are not only illegal, but actually have no existence, from a legal point of view.
In our view, the trafficking of women for the purposes of sexual exploitation should be
understood, initially, from this perspective. There are women who are forced to work as
prostitutes (against their will), and also situations in which female prostitutes are forced to
work under conditions which they cannot choose. However, the new element which
capitalism has added to slavery is that workers are free to sell their labour. Therefore,
according to certain views, women should be free to sell their sexual availability as labour.
This position is not consensual, as we shall see later. However, in the forms of overexploitation we are aware of, of which sexual trafficking is one example, women who sell
their sexual availability as labour are also forced to sell not only their availability, but their
freedom and identity as well.
Within this context of over-exploitation in the labour market, various authors (e.g.
Ehrenreich and Hochschild, 2002) argue that any policy designed to fight human trafficking
must extend beyond criminalising traffickers to reinforce the rights of immigrants and
workers. In the specific case of the trafficking of women for the purposes of sexual
exploitation, various authors also argue that prostitution must be included in the legalnormative framework of each country. However, there are various interpretations of the
course the law should follow in this area: whilst some opinions veer towards criminalising
prostitution (e.g. Barry, 1995), others demand that prostitution be regulated as a form of
employment (e.g. Kempandoo, 2005b). This topic will be developed in the next section.
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3. The social construction of the “victim”: Stereotypes and preconceptions
Within feminist studies, the definition of “victim” is complex and the concept is often
rejected, as it presupposes the passivity of women vis-à-vis the structures that oppress
them, namely patriarchy. Sex trafficking makes the concept more complex by raising
questions that ultimately transcend it, namely ethical questions about society itself. These
questions are embedded in the consciousness and ethical paradigms by which we are
regulated, some of which are social taboos. Societies are “the image they have of
themselves, reflected in the mirrors they construct to reproduce dominant identifications at
any given time in history” (Santos, 2000: 45). It is these mirrors that allow routines to be
created to ensure the functioning of society. One of these mirrors is undoubtedly the law –
i.e. laws, norms and legal and judicial institutions – which not only reflects society but also
guarantees that it functions. Thus we encounter, both in the legislation relating to trafficking
and in its application, stereotypes and preconceptions that merit consideration.
Rather than adopting an exhaustive approach, we shall analyse two key issues from the
empirical data gathered as part of the study Tráfico de mulheres em Portugal para fins de
exploração sexual (Santos et al., 2008) as crucial for the identification of trafficking
situations.

3.1 Immigrant women: From invisibility to demonisation

In recent years the visibility of migrant women has increased, although not always for the
best of reasons. Female circumcision, the use of the veil in French schools, polygamy and
prostitution have entered the political discourse of many Western countries, controversially
revealing the presence of migrant women. Far from serving as a basis for an in-depth
reflection on the integration of migrant women or multiculturalism, these issues have been
used as a pretext for once again viewing elements of the culture and religion of immigrants
as disturbing. Migrant women have now changed from being invisible to being demonised
and instrumentalised (Gaspard, 1998). Thus, whether due to their invisibility or their
demonisation, migrant women have become particularly vulnerable to falling into the hands
of networks of traffickers who exploit them and violate their dignity. The fact that they have
no visibility with regard to the specific nature and complexity of their situations also favours
negligent reception policies.
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For some authors, the trafficking of women should therefore be considered within this
context. According to Joanna Regulska (1998), the increase in flows of migrants from Central
and Eastern Europe to Western European countries has led to the need for the latter to
reinvent themselves and begin to construct “others” who are no longer from other
continents but from Europe itself, subjecting them to selective processes of inclusion or
exclusion. They are no longer the qualified migrants who benefit Western Europe, but now
include undesirables who add to the rise in crime. In this changing discourse, women from
Central and Eastern Europe become “other European women,” whose influx becomes
undesirable and disturbing. Thus, whilst admitting that the trafficking of women in these
regions is a major and serious problem, the author questions the almost sudden emergence
of this phenomenon.
In our study Tráfico sexual em Portugal para fins de exploração sexual we identified some
of these trends, particularly through an analysis of the press that focused on the connection
between Eastern European immigrants and organised crime, including the trafficking of
women. The perception of this connection by public opinion is somewhat curious, since
most of the interviewees believed that the crime of sexual trafficking in Portugal is
nowadays essentially carried out by groups with a far less “heavyweight” and almost
unsophisticated structure, and less by groups such as the Eastern mafias who were active in
Portugal at the end of the 1990s and the beginning of 2000.2 In addition, the available
information indicates that, as a rule, Portuguese citizens are involved in these networks, in
most cases assuming the role of owners of establishments or coordinators of the work and
resulting profits, and also feature in other areas, such as security, transport (for example as
drivers or even taxi drivers). Foreigners are essentially the recruiters, carriers and sometimes
the controllers of the women.
We also identified the construction of a negative visibility for immigrant women, in
particular Brazilian women.
Various studies indicate that there is an increasing incidence of foreign citizens involved in
prostitution in Portugal. This is evident from the study carried out by Manuela Ribeiro et al.

2

In the opinion of the interviewees, the lower profile of these groups in Portugal is primarily due to the efforts
of the criminal police, at the beginning of 2000, to eradicate the Easter European mafias that were operating in
Portugal and were linked to trafficking, extortion, falsification of documents, murders, kidnappings, abductions,
etc. Police action led to various sentences and deportations.
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(2005) on prostitution in clubs,3 which concludes that women who work as prostitutes in
clubs and hostess bars come primarily from Latin America, specifically from Brazil (62%) and
Colombia (8%). This also appears to be the view of certain civil society organisations
interviewed by us, who work directly with female prostitutes. This view is related to the
dissemination of a stereotype of the Brazilian woman associated with pleasure and
sensuality (Téchio, 2006), to which may be added ease of communication due to language
similarities, which increases their demand in the sex industry.
In emerging as one of the main nationalities involved in the “sex market” in Portugal,
many Brazilian women are linked to processes of social exclusion and precarious lifestyles
which obviously may, at any given moment, lead to situations of sex trafficking. Two risks
emerge from this. Firstly, the fact that prostitution involving Brazilian women is
overwhelmingly viewed as a “migrant work” choice may mean that situations involving
exploitation and trafficking are ignored. In addition, the number of Brazilian women working
as prostitutes also leads to a process in which the stigma of prostitution is “passed on” to
other immigrants of the same nationality:
I think that the link between prostitution and immigrant communities only came about
because immigration became a topic for debate in society, and from then onwards certain
stereotypes were created and one of those that I can see has been created, a negative one, is
to associate immigrant women, particularly those from certain countries, with prostitution. […]
We, as an association which protects immigrants, cannot admit that women from our own
country are seen as prostitutes, which is the intention with regard to Brazilian women. From
the moment they arrive at the airport, the treatment they receive on entry is different. We
have acquired the idea of a certain profile. (E7, non-governmental organisation)4

The “Mães de Bragança” movement5 has contributed to this, and the high profile media
coverage of this case helped to awaken Portuguese society to a moralism that has been used
to demonise Brazilian women in Portugal. This is a key question in the identification of
trafficking situations and the social construction of “good victims,” as opposed to “bad
victims.”

3

The study covered a sample of 142 women, 120 of whom were foreign citizens.
Quoted from an interview transcribed in the study Tráfico de mulheres em Portugal para fins de exploração
sexual (2008).
5
This was a movement organized in 2003 by a group of women from the city of Bragança, in northeast
Portugal, with the aim of driving Brazilian women working in clubs or as prostitutes out of town. [T.N.]
4
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3.2 Sex trafficking and prostitution: The central issue of consent

If a woman’s consent to emigrate not infrequently makes the legal identification of
trafficking less clear, this becomes even more complex when this migratory strategy includes
an independent decision to work as a prostitute in the host country. The relationship
between prostitution and trafficking and the distinction, where it exists, between enforced
and voluntary prostitution are controversial matters which require a brief historical
contextualisation.
Concerns over the trafficking of women began in the late 19th century and early 20th
century with anxieties over the migration of individual women and the capture and
enslavement of women for prostitution. In the 19th century, the intensification of female
migration as an independent and self-determined strategy soon created a certain fear of the
immorality that might be introduced into Western countries, specifically due to the
perception that women had migrated to work as prostitutes. This led to a racially and
sexually based panic that gave rise to the fear of white slave trafficking. This is not to deny
the fact that women were effectively being trafficked or exploited, but rather to attempt to
contextualize the discourse of trafficking and the emergence of policies to combat this,
emerging out of a fear of the non-Western, criminal, violent “other” who brutalised and
violated them. These concerns led to the creation of the International Convention for the
Suppression of Traffic in Persons and the Exploitation of the Prostitution of Others, approved
by the General Assembly of the United Nations Resolution 317(IV) of 2 December 1949, and
concluded at Lake Success in New York on 21 March 1950.6
Accordingly, states that were parties to the Convention agreed to punish any individual
who, to gratify the passions of another, procured, enticed or led away another person for
the purposes of prostitution. The exploitation of prostitution was punishable, and consent to
these practices irrelevant.
For some states ratification was problematic due to the tensions it created with certain
provisions in their own national legislation, particularly with regard to prostitution. Some
governments believed that, although the Convention did not directly criminalise
prostitution, it contained certain provisions that appeared to point in this direction, thus
contradicting provisions on prostitution contained in national legislation. It was also argued

6

Ratified in Portugal by Presidential Decree no. 48/91 of 10 October.
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that the clauses in the Convention did not make a clear distinction between voluntary and
forced prostitution.
This preoccupation with sexual trafficking remained during the years that followed. It was
in the 1980s that the feminist movement began to wake up to the question of international
trafficking and prostitution, although without reaching a consensus on the matter. On the
one hand, there are the “abolitionist feminists” who consider that prostitution reduces
women to objects to be purchased and is always a form of sexual exploitation. Kathleen
Barry (1995), one of the founders of the Coalition Against Trafficking in Women (CATW) and
one of the most active voices on this front, argues that sexual exploitation is a political
condition and the basis of the subordination of and discrimination against women and the
perpetuation of patriarchy. Sheila Jeffreys believes that a woman’s willingness to engage in
prostitution is politically and socially constructed on the basis of poverty, sexual abuse and
women’s family obligations (1999: 180). Those who support this position make no distinction
between enforced and voluntary prostitution and consider that any concession by the state
towards legalisation is essentially a concession to constant violations of human rights,
dignity and sexual autonomy. As trafficking is closely linked to prostitution, abolitionist
feminists argue that the former is more easily fought by fighting prostitution and believe
that the path followed by various states, including Holland and Germany, which involves
establishing a distinction between trafficking and prostitution, is dangerous. In their view, by
legalising prostitution the message that states are sending out to women is that, within a
context of culturally acceptable patriarchal practices, when all other opportunities have run
out society will provide them with another which they should not refuse, namely selling their
own body.
At the start of the 1990s this position was the target of countless critiques, both by the
transnational feminist movement and the sex workers movement. The latter does not see
prostitution as an essentially degrading activity or as an instance of the extreme sexual
oppression of women, but rather as an activity that reflects the right of women to control
their own bodies, which includes providing sexual services. They therefore argue that
prostitution is a job that should have a legally established framework so that the rights of sex
workers, who are not necessarily only those who practice prostitution, can be respected.
They believe that the relationship between trafficking and prostitution is often invoked to
block the legalisation of prostitution and the establishment of sex workers’ rights: “What this
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discourse does not let us hear are the voices of those who choose to emigrate to work in the
sex industry, those who, although they do not have the best of living and working conditions,
are far from identifying themselves as victims or living as slaves” (Lopes, 2006: 43).
This critique is voiced by authors such as Kamala Kempadoo and Jo Doezema (1998), who
have studied these questions from a Southern perspective. According to them, the
abolitionist feminists have created an image of the woman from the South as the eternal
submissive who is ignorant, bound by traditional cultural concepts and victimised, whilst
Western women emerge as the civilized saviours. In our understanding, this is not to deny
that sex trafficking exists as a form of violence against women, but to demand that multiple
perspectives be taken into account when considering the phenomenon. Sex trafficking
cannot be understood as a one-dimensional interpretation based on gender and the
oppression of women by patriarchy, since the complexity of the actual sex industry evades
this analysis. Trafficking emerges not only from patriarchal relationships but also from state,
capitalist, imperialist and racial power (Kempadoo, 2005a: 61), since all converge in the sex
market. Moreover, these are variables that have made feminist studies enter into a dialogue
with other theories. This is why we are increasingly seeing variables such as race, religion or
sexual orientation being taken into consideration in studies on domestic violence against
women, for example. For these authors, however, analyses of sex trafficking persist in
maintaining a closed dialogue, influenced by a conservative view of prostitution as a form of
violence against women in an industry – the sex industry – created and managed by men, in
which women have no autonomy or power to act. Yet, if women’s power to act is recognised
in other analyses of patriarchy, why not in sex trafficking?
According to these perspectives, it is essential to listen to the woman’s views concerning
her wishes and expectations and to understand the aspects and dynamics of how she sees
herself as a victim or as an agent, whilst avoiding any logic of criminalisation (Kempadoo,
2005b; Kapur, 2005). This view is particularly important when a Southern epistemology is
introduced into the analysis, forcing us to take into account the strategies of women who,
due to various factors (economic, cultural, the consequences of war, etc.), decide to
emigrate to another country to work in the sex industry. From a post-colonial perspective,
these authors therefore point out that attention should be paid to women from the South so
that their interests can be understood and the social relations in which they engage are not
constantly seen as archaic and authoritarian. Their consent is a central issue here, and their
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voice, migration choices and survival strategies should be taken into account. Some of these
women are migrant workers and not sex slaves; they want security but do not want to be
saved (Kempadoo, 2005b).
In accordance with these arguments, a clear distinction must therefore be established
between voluntary and forced prostitution and between adult and child prostitution within
the context of the fight against sex trafficking, and the sex industry should not be equated
with trafficking. This is the understanding of the Global Alliance Against Trafficking in
Women (GAATW), which has emerged, together with the CATW, as an important
transnational NGO in the fight against trafficking, but is positioned on this side of the debate
(see Pickup, 1998 and Sullivan, 2003).
The debate summarised here had implications on the drafting of the United Nations
Additional Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially
Women and Children, known as the Palermo Protocol.7 Whilst the Protocol tends to be
unanimous in terms of definition, it does not assume any stance on the relationship between
trafficking and prostitution, nor does it clearly define the terms “sexual exploitation” and
“prostitution.”
During the negotiations for the Protocol it was quickly agreed that enforced prostitution
came under the proposed definition of trafficking, but there was intense discussion on
whether prostitution in general should be included (Engle, 2004: 58). Sweden, for example,
criminalises procurement and punishes clients who resort to sexual services provided by
trafficked women, whilst the German and Dutch governments have decriminalised
prostitution and established rules to regulate employment in this area. Due to this diversity
of legal situations, the Protocol does not clarify this controversial issue but leaves it as a
matter for individual states to decide.
As a consequence, the two sides of the debate have different interpretations of the text
of the Protocol. The CATW states that it agrees with the beliefs expressed in the 1949
7

In 2000, the General Assembly of the United Nations adopted the Convention against Transnational
Organised Crime, which contained two separate Protocols: the Additional Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially Women and Children and the Additional Protocol against the Smuggling
of Migrants by Land, Air and Sea, including two definitions of human trafficking and smuggling. Trafficking in
persons is defined in the Protocol as “the recruitment, transportation, transfer, harbouring or receipt of
persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of deceit, of
the abuse of power or of a position of vulnerability or the giving or receiving of payments or benefits to achieve
the consent of a person having control over another person, for the purpose of exploitation. Exploitation shall
include, at a minimum, the exploitation of the prostitution of others or other forms of sexual exploitation,
forced labour or services, slavery or practices similar to slavery, servitude or the removal of organs.”
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Convention on Trafficking, namely that prostitution and trafficking are incompatible with
human dignity and that consent to trafficking for the purposes of sexual exploitation is
impossible, whilst the GAATW considers that the Protocol only covers enforced prostitution
and does not demand that governments treat all prostitution as trafficking.

4. The situation in Portugal
The trafficking of human beings is, as a rule, a very clandestine, closed and complex
phenomenon, for which it is difficult to calculate the real numbers of people involved. In
2008 a model was introduced to signal, identify and integrate individuals involved in
trafficking situations, which appears to have made an important contribution towards a
more informed understanding of the quantitative reality of human trafficking in Portugal.
According to a joint statement issued by the Coordinator and National Rapporteur for
Human Trafficking and the team leader of the Observatory for Human Trafficking, by June
2009 the monitoring system had accounted for a total of 231 cases of possible human
trafficking situations (46 signalled in the first 6 months of 2009, and the remainder the result
of signalling during the previous year). Some of these cases were still then under
investigation in order to confirm whether or not they involved situations of trafficking.
Whatever the case may be, it can be said that by June 2009, 41 cases out of the 231
registered (18%) had been confirmed. One aspect of the situation seems to stand out in
particular: the overwhelming majority of the alleged victims were foreigners, particularly
Brazilians (above all when sexual exploitation was involved). The situation of illegal status
was common to two thirds of the foreign individuals signalled, reinforcing the idea that
illegality contributes to the vulnerability of many immigrants, placing them in situations that
favour various kinds of exploitation (Santos et al., 2008). It is particularly significant that,
even though the cases signalled refer mainly to sexual exploitation, the majority of those
already confirmed are associated with exploitation of labour and involve male victims. This
fact may represent the reality, but it may also be the result of the greater complexity
involved in detecting and confirming sex trafficking.
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The crime of human trafficking has existed in the Portuguese legal system since 1982. The
1982 Penal Code (approved by Decree-Law 400/82 of 23 September) established in Article
217(1) that “whomsoever is involved in human trafficking by procuring, enticing or leading
another, even with their consent, into practising prostitution in another country or any acts
contrary to decency or sexual morality shall be punished by a term of imprisonment of 2 to 8
years and a fine payable within 200 days.” The aim of the law was to protect not only the
personal interests of the victims, but also a set of interests common to the whole of society.
It should also be noted that the reference made in this Article to “prostitution” and to “acts
contrary to decency or sexual morality” and their systematic insertion in the Penal Code9
reflected a greater concern with protecting social values than with the individual interests of
the victims.
Decree-Law 48/95 of 15 March amended the Penal Code, introducing relevant changes in
this area. One of the main changes was that the protection of individual interests took
priority over the protection of the moral values of society. This change in the philosophy of
the law emerged from the outset in Point 1 of the Preamble to the legislation in the
consideration that “the increasingly universal trend towards affirming human rights as a
fundamental principle in modern societies, in addition to the reinforcement of the ethical
dimension of the state, establishes justice as the first guarantor of the consolidation of the
fundamental values recognised by the community, with a special emphasis on human
dignity.”
The same objective of reinforcing supervision of personal legal interests led the legislator
to make changes to the system itself, namely the “removal of sex crimes from the chapter
on crimes against the values and interests of society to the title on crimes against
individuals, forming a separate chapter entitled ‘Crimes against liberty and sexual selfdetermination,’ and abandoning the moralistic concept (‘general moral sentiments’) in
favour of liberty and sexual self-determination, eminently personal interests.”10 Thus the
8

Due to limited space we present here only a brief summary of the evolution of this legal precept. See Santos
et al. (2008) for a more detailed analysis.
9
In Section II – Sex crimes – of Chapter I – Crimes against the ethical and social basis of society – of Title III –
Crimes against the values and interests of society.
10
In addition to this systemic alteration, the Decree‑Law amended the requisites for the legally defined crime
of human trafficking, which was moved to Article 169 of the Penal Code. The law stipulated that “whomsover,
by means of violence, serious threats, deception or fraudulent schemes, leads another person into engaging in
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legal interest that was protected became the individual freedom of sexual selfdetermination. It should be stressed, however, that the goal was not to punish the practice
of prostitution itself, but the conduct of agents who, by deceptive or violent means, involved
individuals in prostitution or other defined sexual acts in a foreign country. 11 In other words,
the agent would not be punished if the individual had consented to engage in prostitution or
other defined sexual acts in a foreign country knowingly and of their own informed, free will,
without the imposition of any conditions or constraints by the agent who brought them to
the said country.
The reform of the Penal Code under Law no. 65/98 of 2 September extended the scope of
application of the regulations which stipulated the legally defined types of human trafficking
(Article 169) and pimping (Article 170), eliminating one element stipulated in the previous
Code – “exploitation of situations of neglect or need.”
With regard to the crime of human trafficking and pimping, and with the aim of making
effective in practice the provisions contained in the Additional Protocol to the Palermo
Convention, Law no. 99/2001 of 25 August amended Articles 16912 and 170(2)13 of the Penal
Code, extending the provisions in law for these types of crime. The law added the following
objective elements: abuse of authority resulting from a hierarchical, economic or
employment relationship in which the victim is a dependent, and profiting from any
particularly vulnerable circumstances affecting the victim.
According to the preparatory work for the Palermo Convention, abuse of a vulnerable
situation is understood to occur whenever “the individual targeted has no other real or
acceptable choice than to submit to abuse.” This concept of “abuse of a vulnerable
prostitution or other defined sexual acts abroad, exploiting a situation of neglect or need, shall be punished by
a term of imprisonment of 2 to 8 years.”
11
The conduct of the agent who corrupts the will of another person prepared to travel abroad may therefore
take the form of violence or serious threats, on the one hand, or deception and fraud. Violence and serious
threats occur when the victim has no chance to express his/her own wishes and may be the target of physical
or psychological violence. In employing deception or fraud, the agent tricks the victim (by offering employment
in a restaurant, for example), leading him/her to make an erroneous decision concerning his/her wishes which
s/he would not have made if the true situation had been known (see Rodrigues, 1999).
12
“Whomsoever, by means of violence, serious threats, deception, fraudulent schemes, abuse of authority
resulting from a hierarchical, economic or employment relationship in which the victim is a dependent, or by
taking advantage of any situation of particular vulnerability, entices, transports, harbours or receives another
person, or provides the conditions for this person to engage in prostitution or other defined sexual acts abroad
shall be punished by a term of imprisonment of 2 to 8 years.”
13
“If the agent uses violence, serious threats, deception, fraudulent schemes, abuse of authority resulting from
a hierarchical, economic or employment relationship in which the victim is a dependent or takes advantage of
the psychological incapacity of the victim or any other situation of particular vulnerability, s/he shall be
punished with a term of imprisonment of 1 to 8 years.”
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situation” is a concept which still causes a great deal of controversy in terms of its practical
application. Moreover, the fact that few cases of human trafficking for the purposes of
sexual exploitation have been brought to court limits the debate in terms of jurisprudence
and deeper examination of the concept.
Law no 59/2007 of 4 September introduced amendments relating to the trafficking of
women for the purposes of sexual exploitation. Some of the amendments were imposed by
European Union framework decisions and other instruments binding upon the Portuguese
state.14 It should be noted, first of all, that the change in classification reflects the
seriousness of this type of crime. The crime of human trafficking no longer appeared in the
section of the Penal Code referring to crimes against sexual freedom, but was moved to the
chapter on crimes against personal freedom.
Within a new context of increasing and more visible criminal phenomena associated with
human trafficking and pimping, this legislative revision stipulated a significant alteration with
regard to these types of crimes, reformulating the crime of human trafficking, now related to
activities of sexual exploitation, exploitation of labour and the extraction of organs. In
accordance with the new law, individuals who “offer, deliver, entice, accept, transport,
harbour or receive persons” for these purposes, either “by violence, kidnapping or extreme
threats,” “deception or fraudulent acts,” or “by abusing the authority resulting from a
hierarchical, economic, employment or family relationship in which the victim is a
dependent” will be punished. Agents will also be punished for practising these acts, whether
professionally with lucrative intentions or by taking advantage of the “psychological
incapacity or any vulnerability associated with the victim, or by obtaining the consent of the
person who has control over the victim.”
With regard to pimping, Law no. 59/2007 of 4 September removed the concept of defined
sexual acts from the legal precept. According to the new precept, an agent who,
“professionally or with lucrative intentions, encourages, promotes or facilities the
engagement of another in prostitution shall be punished with a term of imprisonment of 6
14

In particular, the United Nations Convention against Transnational Organised Crime and the Additional
Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children, approved by
Assembly of the Republic Resolution no. 32/2004 of 2 April and ratified by Presidential Decree no. 19/2004 of 2
April; Council Framework Decision 2002/629/JAI of 19 July 2002 on preventing and combating trafficking in
human beings; Council Framework Decision 2004/68/JAI of 22 December 2003 on combating the sexual
exploitation of children and child pornography; and the Council of Europe Convention on Action against
Trafficking in Human Beings signed by Portugal on 16 May 2005.
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months to 5 years. An agent who commits the crime of pimping, either by using violence or
extreme threats, deception or fraudulent acts or by abusing the authority resulting from a
family, supervisory or guardian relationship, a dependent hierarchical, economic or
employment relationship, or by taking advantage of the psychological incapacity or any
vulnerability associated with the victim, shall be punished with a term of imprisonment of 1
to 8 years.”
As already mentioned, concepts inscribed in the text of the law, such as “vulnerability,”
may give rise to certain practical difficulties in identifying individuals in a trafficking situation,
and it is therefore necessary to “pave the way” for the task of interpretation. For Pedro Vaz
Patto (2007), the “elasticity” and scope of this concept leads to the presupposition, for
example, that almost all situations leading to prostitution are linked to extreme poverty. In
addition, according to Vaz Patto, the question of consent assumes particular relevance here,
especially for those who are on opposite sides of the debate concerning the legalisation of
prostitution. Although he emphasizes that these are separate issues, he argues that the fact
that consent is considered irrelevant in situations where vulnerability is exploited may, in
practice, come close to criminalising prostitution in general, the reverse being equally
possible. These questions are extremely important in terms of the legal construction of the
“victim.”

4.2. Representations of the “victim” in sexual trafficking in Portugal

Most sources consulted15 in the aforementioned study indicate the prevalence in Portugal of
women who gave their initial consent to work in prostitution or, at least, in the sex industry,
and later found themselves in situations in which they were exploited and their autonomy
was severely restricted. However, we also encountered cases, either reported by
interviewees or through analyses of legal proceedings, in which women did not know that
the work awaiting them in Portugal was prostitution.
According to the experiences of many of the interviewees, the majority of Brazilian
women who ended up involved in trafficking, as defined in law, initially gave their consent to
work in prostitution as a migratory strategy, but later found themselves in situations in
which they were heavily exploited. Extreme cases of deception – in which the woman did
not know she would be forced to work as a prostitute or in any other activity of a sexual
15

The study methodology should be consulted for more information on these sources (Santos et al., 2008).
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nature – involve primarily women of other nationalities, in particular those from Central and
Eastern Europe, Asia and Africa. This perception merits various considerations.
Whilst admitting that this interpretation may reflect reality, we should still bear two
factors in mind. Firstly, it should be noted that it was through violent cases involving women
from Eastern Europe that Portugal woke up to the reality of this kind of trafficking. In fact,
according to the data we collected, the crime of sexual trafficking in Portugal is nowadays
practised essentially by groups with a less “heavyweight” and almost unsophisticated
structure, including the majority of cases involving the trafficking of Brazilian women, and
less by organised criminal groups from Eastern Europe. Indeed, in these informal groups it is
not unusual for the recruiters to be people who have great credibility in the eyes of their
victims, since they are friends, family members, colleagues, etc.
Secondly, as we said above, as one of the predominant nationalities in the “sex market” in
Portugal, many Brazilian women are linked to processes of social exclusion and
precariousness which obviously can, at any given moment, lead to cases of sexual trafficking.
Therefore, the fact that prostitution by Brazilian women is overwhelmingly seen as a
“migrant work” choice may lead to cases of exploitation and trafficking being ignored. As a
member of the criminal police force told us:
[…] We look at a Brazilian citizen who is operating freely in a particular place and maybe we
don’t immediately tend to see her as a victim of trafficking. That is not to say that she might
not be, that issues concerning her origins before coming here might not make her a victim of
trafficking. But the tendency is not to consider this. […] So the women are immediately taken
to the SEF [Aliens and Borders Service] to begin deportation procedures and the case is closed.
This is a situation that clearly has to be corrected. On the other hand, what happens with this
Moldavian and others from Eastern Europe is that we immediately look at them differently,
because these are situations that clearly represent potential cases of trafficking. Not just
16
pimping, not just illegal immigration, but potential trafficking situations. (P3, criminal police)

As we can see, although the interpretation of the Palermo Protocol indicates that a
woman’s consent to prostitution does not mean she is not being exploited, there is no
guarantee that when the agents of law and order actually apply this they are accepting this
notion of “victim.” Moreover, for various people we interviewed, the definition of “victim” in
international legislation is still very close to the paradigmatic type of violent trafficking
associated with organised criminal groups, whilst other situations escape scrutiny, such as
those in which, in their opinion, Brazilian women become involved:
16

Quoted from an interview transcribed in Santos et al., 2008.
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(…) Most of these Conventions are very much directed towards and focused on Eastern
Europe. Nowadays we know that there are still organised groups associated with women who
come from Eastern Europe, but the greater part of the “market” is ensured by Brazilian
women, and this is a very specific reality that tends to evade the nature of the Conventions.
(P6, magistrate)17

Basically, as with other violent scenarios, it may be said that idealised types of “victims”
are found in sex trafficking, with a clear distinction between “good” and “bad” victims.
Following on from the work of Kelly and Regan (apud Aronowitz, 2001: 166), there are
several levels of victimisation which correspond to different types of victims. The first level is
associated with total coercion, when victims are kidnapped and there is no consent
whatsoever. The second level refers to women deceived by promises of work that did not
involve prostitution; in these cases, the women’s consent was given on the basis of deceit.
The third level involves a lesser degree of deception, when women know they will be
working in the sex industry, but not in prostitution. Finally, the fourth level of victimisation,
which is taken to be the least serious, concerns women who, prior to departure, already
knew that they would be working as prostitutes, but did not know the extent to which they
would be controlled, intimidated, indebted and exploited.
There is therefore a risk of producing a definition of trafficking that establishes
hierarchies informed by moral values, which ultimately lead to the setting up of legal and/or
practical barriers between women who deserve more help, women who deserve a relative
amount of help and women who do not deserve any kind of help at all (Anderson and
Davidson, 2002: 17).
Moreover, in this social construction of the “victim,” women’s self-determination should
not be ignored by assuming that situations in which prostitution is exercised in accordance
with a strategy defined by the woman herself, or in which she at least has some
involvement, amount to trafficking. These women find it difficult to denounce the “network”
in which they may be involved, and may not even want to be helped.
These different situations deserve careful consideration and reflection since, in addition
to the paradigmatic “type” of sexual trafficking – the situation in which a woman has clearly
been deceived and is forced to work as a prostitute for the first time against her will,
through the use of coercion and force on arrival in Portugal – there is a whole range of
situations which represent striking forms of abuse and destruction. There are many reasons
17

Quoted from an interview transcribed in Santos et al., 2008.
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why these cases run the risk of going unnoticed: 1) there are many women who were
prostitutes in their country of origin, and therefore, to a biased eye, it is difficult to see them
as victims or as exploited; 2) there are women who knew they were coming to work as
prostitutes and accepted the initial rules of the game; yet, despite maintaining the illusion
that they live in a world they have created of their own free will, are frequently subjected to
redefinitions and changes of rules by those in a position to take advantage of the previously
mentioned vulnerabilities and invisibilities; 3) there are many immigrant women who chose
to work as prostitutes in Portugal without losing control of the rules of the game. This fact
per se, since it may correspond to the most visible face (and even the most common face of
the phenomenon, according to some actors), may lead to a “sociological camouflaging” of
situations in which women are victims of a dramatic reversal of the idea of sexual selfdetermination.
The boundaries between the two situations are subtle, since various forms of
precariousness are involved here, creating a web in which women can easily fall into
situations of sexual exploitation. Firstly, there is despair at their poverty in the country of
origin – extreme situations of economic vulnerability and the inequalities between North
and South tempt women into emigrating on the basis of vague proposals, leading them into
situations of total ontological uncertainty, which are forged and exploited by the “sex
industry.” Secondly, there is the fact that prostitution is a phenomenon that takes place
within the shadows of society, based on concealment and criminality and favouring all kinds
of abuse of the most vulnerable actors involved in the phenomenon, the women who work
as prostitutes and who are far away from their own country, with no social or other
references. A third aspect concerns the fact that illegal immigration is a situation in which
both promoters and victims (the immigrants and the exploited) share a fear of the state and
the security forces. Finally, there is the fact that, due to its illegal nature, prostitution
combined with pimping almost always operates in a climate of fear (even when trafficking is
not involved) that is well justified by the very real likelihood of violent reprisals. As our study
reveals, this culture of fear involves explicit threats to women’s physical integrity and that of
their family members, including those in their home country. But it also refers to the tacit
climate of reprisals and violence which pervade the world of pimping, deterring any kind of
denunciation of cases of sexual exploitation, not only by the women involved in trafficking
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situations but also by other women and other actors who are aware of, or strongly suspect,
these facts.
Bearing in mind these complex networks and precarious contexts, the original reasons
that lead women into trafficking situations cannot be ignored. Nor should the women’s
desires and expectations of finding a more stable and secure life in the host country, which
still appear acceptable after the risks have been considered, be neglected.

5. Final reflections
In recent years, due to great international pressure in this area, various governments have
sought to develop strategies to combat the trafficking of people in general and women in
particular. The main strategy on the part of governments has been to create and reinforce
appropriate legislation. This is, no doubt, fundamental, since despite the intensive
production of conventions and international declarations, concern for the gravity of the
trafficking of women for the purposes of sexual exploitation is still not reflected in the penal
legislation of various countries. Furthermore, there are certain aspects referred to in the
letter of the law and in its application which merit our concern, in the light of what we said
above. Firstly, legislation tends to be specifically directed towards the criminal pursuit of
trafficking without taking into account other fundamental legislation, such as the
reinforcement of immigrant or labour rights, whether for national or other citizens. In this
scenario, the risk of focusing on criminalising traffickers and neglecting the human rights of
the people caught up in trafficking is high. For various authors, the laws which lead to
trafficked women being immediately deported, or which make their stay in the host country
dependent on giving evidence, are a particular concern.
One of the most striking effects is that, although people subjected to trafficking are called
“victims” in various policies and laws, unless they become police informers and turn in their
“traffickers,” who may well be their friends, lovers, brothers, sisters or employers, they are
treated as illegal immigrants, criminals or threats to national security. (Kempadoo, 2005a: 67)

Secondly, governments find themselves in a permanent limbo between protecting and
promoting human rights and the desire to control borders. For some, the attention paid by
governments to trafficking, in particular in Western Europe and North America, has focused
more on issues of migration and control of migratory flows than on human rights, as the
more restrictive immigration laws show. Ratna Kapur (2006: 109) even argues that the
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United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially
Women and Children, which reflects an unprecedented level of cooperation between
various states and NGOs, is centred, above all, on migration and border control, and that,
although it contains a set of important provisions, these are not binding, far less do they
prevent women who are victims of trafficking from being criminalised or deported. Some
NGOs and academics believe that these measures ultimately become more a part of the
problem than a solution: not only do they not discourage trafficking but they also drive
thousands of people who will not give up their migratory strategies into a clandestine
existence.
Thirdly, and also with regard to human rights, the position of some authors who have
been studying the question of the trafficking of women in Third World countries must be
taken into consideration, together with their critique of the universal discourse of the
human rights of trafficked women. The latter is directed towards the fact that the
universality attributed to the declaration of human rights is nothing more than a Western
perspective on the subject, whilst the South still does not to have a clear voice on its own
problems, and that specific aspects of common problems are not taken into consideration
(e.g. Santos, 2004; Kapur, 2006). From the outset, when speaking of the human rights of
trafficked women it is necessary to understand that these women differ and come from
culturally and socially diverse regions – in other words, attention needs to be paid to cultural
differences, avoiding universalist readings. Whilst it is fundamental that gender should not
be forgotten in the issue of sex trafficking, it is necessary not to resort to an essentialism
which views women as a homogenous category, not the least because when causes are
homogenised, the same can easily happen to solutions. Perhaps for this reason, despite the
multiple responses of the United Nations and various governments to the problem of
violence against women in the past decade, rape, enforced prostitution and trafficking still
persist and are spreading.
Fourthly, an in-depth debate is necessary on the subject of consent. Sexual slavery and
the forms of extreme exploitation to which female prostitutes may be subjected
undoubtedly represent situations of suffering. Yet even voluntary consent merits analysis.
The wretchedness and poverty underlying such decisions should be confronted. Voluntary
acts usually occur on an individual level, but are the expression of collective acts of social
injustice. Society creates situations in which a young man or woman has no other chance of
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earning a wage for themselves or their family except through prostitution. This puts society
as a whole under debate, namely a capitalist society which creates these forms of constraint
within which voluntary acts are possible, and also leads us to reflect on the entire ethical and
moral context within which this issue is debated. This discussion should not be limited to the
causes of trafficking, but also to the solutions.
Fifthly, we should take into consideration the fact that few governments have
programmes that enable trafficked women to make real choices about their future –
deciding to return to their own country or, alternatively, remaining in the country of their
destination – far less do they prepare them for their return home or help them once they
are back in their country of origin (Corrin, 2004: 181).
In addition, in several countries the treatment of women who are victims of trafficking,
whether within the context of normative provisions or their application, is often influenced
by moral concepts. Because of the strong social stigma attached to female prostitutes, their
civil and human rights are frequently violated (Anderson and Davidson, 2002: 40). Only in a
few countries are women who work as prostitutes effectively protected by the law and, as
we have seen in the case of Portugal, the stereotypes and preconceptions relating to
prostitution and immigrant women of particular nationalities may mean that the law is not
enforced.
We believe it is fundamental that the law and, basically, any policy designed to combat
the trafficking of women for the purposes of sexual exploitation, should clearly aim to
produce transformatory measures directed towards strengthening individual and collective
awareness of these women, fighting the various forms of oppression which seek to
subordinate them, whilst not, however, reducing them to the category of passive victims or
allowing them to be stigmatised or excluded. Effective help for women who are the victims
of trafficking implies fighting our own preconceptions and stereotypes. It presupposes the
definition of an aid policy that does not exert any control over the choices these women
make and respects their human rights in different cultural contexts, without involving a
universalist discourse that prevents us from understanding the political, social and cultural
relations underlying their choices once they arrive in the country of their destination. In our
view, a progressive attitude in this area can only be an attitude which strengthens collective
awareness of these women and enables them to escape the subhuman conditions in which
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they find themselves, by constructing their citizenship. This is the greatest challenge which
sex trafficking presents to law.
Translated by Sheena Caldwell
Revised by Teresa Tavares
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